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UNITED STATES VS. EDWARD E. DENISON 


1 


a Supreme Court of the District of Columbia 

United States 

vs. 

Edward E. Denison and John Layne 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment 

i 

Filed in open court Nov. 19, 1929, in the Supreme Court! of the 
District of Columbia holding a criminal term j 

District of Columbia, ss: 

October Term, A. D. 1929 j 

The grand jurors of the United States of America, in and if or the 
District of Columbia aforesaid, upon their oath, do present:! 

That one Edward E. Denison, and one John Layne, each late of the 
District of Columbia aforesaid, on. to wit, the nineteenth day of 
January, 1929, and at the District of Columbia aforesaid, unlawfully 
did possess a certain intoxicating liquor, to wit, whiskey, containing 
one-half of one per centum and more of alcohol by volume, t)ie said 
liquor so possessed as aforesaid being then and there fit for use for 
beverage purposes; against the form of the statute in such cas^ made 
and provided, and against the peace and government of the said 
United States. | 

Leo A. Rover, 

Attorney of the United States in\ 
and for the District of Columbia. 

(Indorsed:) Crim. No. 48767. United States vs. Edward Ei Deni¬ 
son, John Layne. Violation national prohibition act. Witnesses: 
Patrick Lynch, Basil N. Quinn, John J. Quinn, Albert A. Speare, 
William R. Blanford, Thomas V. Fleming, J. F. J. Herbert, James 
X. Doran, Daniel O’Connor, Needham C. Turnage. A true bill: 
James X. Fitzpatrick, jr., foreman. 

2 Demurrer 

Filed Feb. 5, 1930 

' I 

# * * * * * * 

i 

Now comes the defendant, Edward E. Denison, by his attorneys, 
and demurring to the indictment filed against him in the ^bove- 
entitled cause, says that the same is insufficient in substance j upon 
grounds and for reasons hereinafter set forth: 


Criminal No. 48767 
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1. The indictment fails to allege the commission by the said de¬ 
fendant of anv offense against anv law of the United States. 

2. It is not made to appear by any allegation of fact in said in¬ 
dictment contained which of the thirty-nine sections of the national 
prohibition act it is alleged this defendant violated. 

3. The said indictment is so vague, indefinite and uncertain that 
it does not fairly or sufficiently inform the said defendant of the 
charge he is expected to meet at the trial. 

4. The said indictment is so vague, indefinite, and uncertain that 
any judgment returned upon a verdict after trial thereon would not 
protect the said defendant against a subsequent prosecution for the 
same offense. 

5. The indictment fails to allege, and by no allegation of fact 
therein contained does it appear, what kind or quantity of whiskey 
the said defendant is alleged to have possessed. 

6. The said indictment fails to state the time, place, or circum¬ 
stances during, at or under which, the defendant is alleged to have 
been unlawfully possessed of intoxicating liquor in said indictment 
described, and fails to sufficientlv identifv anv alleged offense, 
in that: 

3 (a) It fails to define the time the alleged offense was com¬ 
mitted, and is indefinite in this, that it would permit the 

prosecution to offer proof of the alleged offense at any time within 
the statutory period of limitations; 

(b) It fail$ to state the particular place within the jurisdiction 
of this court where the alleged offense was committed; 

(c) It fails to state how and in what manner the alleged offense 
was committed, that is, it fails to state how and in what manner 
the said alleged whiskey was alleged to have been possessed by said 
defendant: 

(d) It fails to describe the offense charged with reasonable par¬ 
ticularity so that the defendant may intelligently prepare his de¬ 
fense, procure witnesses, and make proper defense to the said 
alleged charge preferred against him. 

(e) It fails to charge the essential facts so specifically that any 
judgment returned upon any verdict had upon trial of said indict¬ 
ment would be a complete defense to a second prosecution for the 
same alleged offense. 

7. Failing to allege “that the act complained of was then and 
there prohibited and unlawful ” the said indictment is fatally de¬ 
fective in this— 

(a) That it fails to negative the defensive averments of the 
statute under which possession of intoxicating liquor may be and 
become lawful. 

(b) It is an essential ingredient of the offense of possessing in¬ 
toxicating liquor that the person so charged shall not have pro¬ 
cured possession thereof upon the prescription of a physician as 
provided in the national prohibition act. and there is no allegation 
to refute ths provision of the act. 

(c) It is an essential ingredient of the offense of pos- 

4 sessing intoxicating liquor unlawfully that the person so 
charged shall not possess said liquor in his private dwelling 

for his personal consumption as authorized in the national prohi- 
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bition act, and there is no allegation to refute this piWision of 
the act. j 

8. The indictment is so vague, indefinite, and uncertain, and bad 
for duplicity, that it fails to sufficiently acquaint this ^defendant 
with the nature and character of the offense attempted! to be de¬ 
scribed. in this: 

(a) It jointly charges two defendants with the unlawful posses¬ 

sion of the intoxicating liquor therein described without showing 
the manner or method by which the said liquor was possessed, or 
the acts of either or both of said defendants specifically constitut¬ 
ing the said unlawful possession. j 

(b) It alleges the commission of distinct and separate offenses by 

different defendants in one and the same charge, and does not al¬ 
lege that said acts were done jointly or that the said defendants 
acted in concert, or facts upon which any presumption could be in¬ 
dulged to that effect. j 

(c) The indictment fails to allege that this defendant knowingly 
possessed the intoxicating liquor therein described or even that he 
ever had any knowledge that the said alleged liquor was in truth 
and in fact intoxicating liquor as in said indictment alleged. 

(d) The indictment fails to allege that the defendant! wilfully 

possessed the intoxicating liquor therein described. i 

9. The indictment is fatally defective in that it fails absolutely 

to comply with the requirements of the sixth amendmeijit to the 
Constitution of the United States. j 
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Service accepted. 

Philip F. Biggins, 

('kief Clerk . U. S. Attorney . 


Opinion 


Everett Sanders,. 

E. Hilton Jackson, 
William E. LealIy, 
Attorneys for defendant. 


Edward E. Denison. 

n / / / f 

d i l a • 



/ C 




of Justice Gordon sustaining demurrer and dismissing indictment 


Filed September 8, 1930 (as of June 30, 1930) 


* * * * * * i * 


In the case of the United States v. Edward E. Denison and John 
Lavne, Criminal No. 48707, the defendant Denison filed a demurrer 
alleging that the indictment is bad in substance and assigned itwenty- 
one grounds as reasons why it is bad. The demurrer was urged sev¬ 
eral months ago, and the court is now about to decide whether the 
demurrer should be sustained or overruled. 

The more important grounds assigned are that the indictment is 
so vague, indefinite, and uncertain that it does not fairly qr suffi¬ 
ciently inform the defendant of the charge he is expected to meet at 
the trial: and that the indictment is so vague, indefinite, and uncer¬ 
tain that any judgment rendered on a verdict after trial thereon 
would not protect defendant against a subsequent prosecution for 
the same offense; and that the indictment is so vague, indefinite, and 
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uncertain and bad for duplicity in that it fails to sufficiently acquaint 
this defendant of the nature and character of the offense attempted 
to be described. 

The indictment in this case, which is contained in ten lines, and 
the charging part is as follows: 

“That one, Edward E. Denison, and one John Layne, each late of 

the District of Columbia aforesaid, on, to wit, the nineteenth dav 

of January. 11)20. and at the District of Columbia aforesaid, unlaw- 
• / 

fully did possess a certain intoxicating liquor, to wit, whisky, con¬ 
taining one-half of one per centum and more of alcohol by volume, 
the said liquor so possessed as aforesaid being then and there fit 
for use for beverage purposes: against the form of the statute in 
such case made and provided, and against the peace and Gov- 
6 eminent of the said United States." 

In the case of United States v. Potter, 50 Federal, page 83, 
at page 93, the Circuit Judge, in speaking of the paritcularity of the 
date of an indictment had to say that: 

44 On principle, allegations of time in criminal pleadings ought to 
be made with approximate accuracy: yet, by authority of a practice 
which has now continued so long that it must be yielded to. time need 
not be proved as stated, and these allegations touching it are the 
most useless portions of criminal pleadings. Of course, exceptions 
are to be noted where the allegations of time are inconsistent, or 
apparently bring the case within the bar of the statute of limitations; 
and perhaps there are other exceptions. Yet, as a general rule, 
statements of time may be so varied from the proof that Judge 
Lowell, in U. S. v. Jackson. *2 Federal Reporter, 502, and Bishop on 
Criminal Procedure (3d Ed.) sec. 386, regards them as so wholly 
formal that thev may be dispensed with under Revised Stat.. sec. 
1025.” 


But that court and other courts held that an indictment that 
charges an offense committed at anv time within three years was a 

C • %/ 

sufficient charge as to date, unless it is made important at the trial in 
instances where tiie defendant should chance to plead an alibi, and it 
might in such instances as that become all-important. 

Again, in the case of Rosen v. United States. 161 U. S. 29. at page 
34, the court had this to sav with reference to the accusation against 
defendants in criminal cases: 

“A defendant is informed of the nature and cause of the accusa¬ 
tion against him if the indictment contains such description of the 
offense charged as will enable him to make his defense and to 
7 plead the judgment in bar of any further prosecution for the 
same crime.” 

And at another place in the same opinion the court said, 
further: 

44 And if he wished to be informed, before entering upon the trial, 
what particular parts of the paper would be relied on as bringing 
the case within the statute, he could, as already suggested, have 
applied for a bill of particulars, which the court, in the exercise 
of a sound legal discretion might have granted or refused, as the 
ends of justice required.” 

And again, in Burton v. United States. 202 U. S. 344, the court 
speaking at page 372, said: 
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“It is equally true that the accused was informed with reasonable 
certainty by the indictment of the nature and cause of the accusa¬ 
tion against him—the two counts hereinbefore given at large, and 
upon which sentences were pronounced, being as full as any of the 
others. The averments of the indictment were sufficient to enable 
the defendant to prepare his defense, and in the event of iacquittal 
or conviction the judgment could have been pleaded in |bar of a 
second prosecution for the same offense. The accused was not en¬ 
titled to more, nor could he demand that all the special or particular 
means employed in the commission of the offense should be more 
fully set out in the indictment. The words of the indictment directly 
and without ambiguity disclosed all the elements essential to the 
commission of the offense charged, and, therefore, within the mean¬ 
ing of the Constitution and according to the rules of pleading, the 
defendant was informed of the nature and cause of thi accusa¬ 
tion against him.” 

8 Citing United States r. Simmons, 96 V. S. 360, 362j; United 
States r. Carll. 105 U. S. <>11: Britt r. United States, |153 U. S. 

308, 315. 

And again from the case of Bartell v. United States. *227 U. S. 427, 
Mr. Justice Day, I think it was, speaking at page 433, saidj: 

“As to the objection that the charge was so indefinite I that the 
accused could not plead the record and conviction in bar of another 
prosecution, it is sufficient to say that in such cases it is the! right of 
the accused to resort to parol testimony to show the subject matter 
of the former conviction, and such practice is not infrequently 
necessary.” 

Citing United States r. Claflin, 13 Blatehf. 178, 25 Federal Cases, 
433, Xo. 14798: Dunbar v. United States, 156 U. S. 185; Tubbs, v. 
United States. 105 Federal Reporter, 59. In the Dunbar case it was 
stated that other proof beside the record must be required toj identify 
the subject matter of two indictments, and tlie rule was laidjdown as 
follows, at page 191: 

“The rule is that if the description brings the property, in respect 
to which the offense is charged, clearly within the scope of the 
statute creating the offense, and at the same time so identities it as 
to enable the defendant to fully prepare his defense, it is Sufficient. 

** The present indictment specifically charged that the accused had 
knowingly violated rhe laws of the United States by depositing on a 
day named, in the post office specifically named, a letter j of such 
indecent character as to render it unfit to be set forth in detail, 
enclosed in an envelope bearing a definite address. In the; absence 
of a demand for a bill of particulars, we think this description suffi¬ 
ciently advised the accused of the nature and cause of the accusation 
against him.’* 

9 Again, in Ledbetter r. United States, 170 U. S.i 606. in 
which the indictment charged the offense in the words of the 

statute, that the defendant “on to wit, on-day of April. A. D. 

1896, in the county of Appanoose, in the Southern District of 
Iowa. * * * did then and there wilfully, unlawfully, and 

feloniously carry on the business of a retail liquor dealer j without 
having paid the special tax therefor as required by law, Contrary 
to the statute.” and so forth, it was objected that the indictment 
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should have set forth the particular facts which would have showed 
that the defendant committed the crime charged instead of merely 
stating the conclusion, but the Supreme Court sustained the indict¬ 
ment upon the ground that under such statute a charge in the words 
of the statute was sufficient. This case was brought up, however, 
after conviction on arrest of judgment on the sufficiency of the in¬ 
dictment, and the court commented on the fact that it was neither 
a motion to quash, nor was any effort made to take advantage of 
the insufficiency of the indictment at the trial. That was a very well 
considered case, and if you will bear with me I will read the por¬ 
tions of it that I shall later have occasion to comment on. 

At page 009 of the opinion the court said: 

“The question presented for our consideration is whether it is suf¬ 
ficient to charge the offence in the language of the statute creating 
such offence and fixing the punishment therefor, or whether it is 
necessary to charge it in the language of the statute defining the 
business of a retail liquor dealer, averring that the defendant had 
done the acts therein stated without payment of tlie special tax, and 
had therefore rendered himself amendable to the punishment pro¬ 
vided bv the former section. 

“We do not undertake to say that the latter would not be a 
proper course, but we think an allegation in the language of the 
statute creating the offence is sufficient. We have no disposi- 

10 tion to qualify what has already been frequently decided by 
this court, that where the crime is a statutory one it must be 

charged with precision and certainty, and every ingredient of which 
it is composed must be clearly and accurately set forth, and that 
even in the cases of misdemeanors the indictment must be free from 
all ambiguityj and leave no doubt in the minds of the accused and 
the court of the exact offence intended to be charged. 

“ But we are of opinion that the statute in this case (section 1G) 
does define the offense with the requisite precision, and that the 
pleader has chosen the safer course in charging it in the language of 
this section. The offence does not consist in selling or offering for 
sale to a particular person distilled spirits, etc., in less quantities 
than five gallons at one time, but in carrying this on as a business; 
in other words, in the defendant holding himself out to the public 
as selling or offering for sale, etc. * * * 

** Upon the other hand, when it is averred in the language of 
section 16 that the defendant carried on the business of a retail liquor 
dealer without payment of a special tax, the description, though 
brief, is comprehensive, although section 18 may be referred to as 
defining the offence with more particularity. But we do not think it 
necessary to charge the offence in the language of the definition. If 
Congress had not defined a retail liquor dealer it would be proper 
to resort to a dictionary for a definition of this term: but it is no 
more necessary in one case than in another to charge the offence in 
the language of the definition. 

“The cases wherein it is held that an indictment in the exact 
language of the statute is not sufficient are those wherein the statute 
does not contain all the elements of the offence, as in United States v. 
Carll. 10,5 U. S. 611, where a statute against passing counter- 

11 feit money failed to aver the scienter: but where the statute 
sets forth every ingredient of the offence, an indictment in its 


UNITED STATES VS. EDWAUI) E. DENISON 


7 


very words is sufficient, though that offence be more fully defined 
in some other section. United States v. Gooding, 12 Wheat. 460,473; 
United States v. Wilson, Baldwin, 78, 119; Hess v. Statej 5 Ohio, 5; 
Harrington v. State, 54 Mississippi, 490, 494. 

u Notwithstanding the cases above cited from our reports, the 
general rule stili holds good that upon an indictment for a statutory 
offence the offence may be described in the words of the ^tatute, and 
it is for the defendant to show that greater particularity; is required 
by reason of the omission from the statute of some element of the 
offence. Where the statute completely covers the offence,! the indict¬ 
ment need not be made more complete by specifying particulars else¬ 
where obtained. Whiting v. State, 14 Connecticut, 487; Simmons v. 
State, 12 Missouri, 268; State v. Smant, 4 Rich. (S. C.) 356; Parkin¬ 
son v. State, 14 Maryland. 184. i 

44 2. The only allegation of time and place in this indictment is 

that the offence was committed 4 on the-day of April, A. D. 

1896, in the county of Appanoose, in the southern distriqt of I'owa. 3 

44 Good pleading undoubted.y requires an allegation that] the offence 
was conmntteed on a particular day, month, and year, but it does 
not necessarily follow that the omission to state a particular day is 
fatal upon a motion in arrest of judgment. Neither is it necessary 
to prove that the offence was committed upon the day alleged, unless 
a partcular day be made material by the statute creating the offence. 
Ordinarily proof of any day before the finding of the indictment, 
and within the statute of limitations, will be sufficient. Armstrong v. 

State, 145 Indiana, 609; Gratz v. Commonwealth, 9Gj Kentucky, 
12 162; United States v. Conrad, 59 Fed. Rep. 458; jfleining v. 


323. 


State, 136 Indiana, 149; State v. McCarthy, 44 
* * * 


La. Ann. 


* 4 3. Much the same observations may be made with respect to the 
averment of place, which was simply 4 in the county of Appanoose, 
in the southern district of Iowa, and within the jurisdiction of 
this court. 5 * * * 

“While in the country it is usual to state the town as well as the 
county, it has not been generally deemed necessary to do so, and 
most of the authorities assume that an allegation is sufficient after 
verdict which shows it to have been done within the jurisdiction 
of the court. 55 

There are a number of cases cited there also. 

Now, with respect to the national prohibition act, section 32 of 
title 2 of the national prohibition act provides, in terms tl,iat in any 
information or indictment for a violation of that act: 

“It shall not be necessary in any affidavit, information,ior indict¬ 
ment to give the name of the purchaser or to include any! defensive 
negative averments, but it shall be sufficient to state tlikt the act- 
complained of was then and there prohibited and unlawful, but 
this provision shall not be construed to preclude the trial court from 
directing the furnishing the defendant a bill of particulars when 
it deems it proper to do so. 55 

I think that I have read every decision in every circuit court of 
appeals, and most of the decisions of the circuit courts ujpon which 
the indictment has been attacked, either upon a demurrer br motion 
to quash, or in arrest of judgment. Almost all the circuits have had 

17210—30-2 
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the question before them as to whether or not the omission of various 
charges to make on indictment more certain would vitiate the indict¬ 
ment, and if you will bear with me, I desire to comment on these 
various decision;' 

13 In the case of Leonard v. United States, a decision of the 
Circuit Court of Appeals of the Sixth Circuit, reported in 18 

Fed. (2nd), 208, the defendant was charged with unlawfully man¬ 
ufacturing. possessing, and selling intoxicating liquor, and, being 
convicted thereunder, the case was brought to the court on error. 
Each of the counts of the indictment was in substantially the same 
language, charging him, respectively, with manufacture, sale, and 
possession of liquor. The charging clause, in substance, was as 
follows: 

u That the defendant Leonard, late of said district, in said dis¬ 
trict, 4 on the - day of September, 1924, in the district, divi¬ 

sion, and countv aforesaid, unlawfully did knowingly manufacture 
intoxicating liquor, said act being then and there prohibited and 
unlawful, contrary to the form of the State in such case made and 

7 «/ 

provided, and against the peace and dignity of the United States.’ 

The defendant demurred to this indictment and alleged that it 
failed to apprise him of the nature of the charge against him. The 
Circuit Court of Appeals sustained this indictment and, among 
other things, said: 

** Vagueness and generality in an indictment or information may 
be of either of two types—as to the character of the act charged or 
as to the identifying circumstances. In several recent opinions we 
have sustained indictments or informations which were as vague 
as this one as to one or more of the identifying circumstances, like 
time, place, names of others involved, etc. * * * 

u It is not now important to consider whether the protection is 
really so broad, since, if it is not, the precise offense which was the 
subject of the first prosecution can doubtless be shown by 

14 parol by the defendant in aid of his plea in bar in the second 

case. * * * 

4; However that may be, we adhere to our former conclusion, 
that defendant’s right to have a bill of particulars, stating in detail 
the time, place, and circumstances of the alleged offense, may well, 
and often does, bar his right to complain of what would otherwise 
be an insufficient indictment specification of these details. It follows 
that the present information was not bad because it left blank the 
dav of the month and did not give the location within the countv 
or the quantities made.*’ 

This, instead of being an indictment, was an information. There 
is one case which, notwithstanding the failure to give the date, the 
place, or the quantity, the court held it to be a good indictment and 
overruled the demurrer. 

After quoting the provisions of section 32 of Title II of the 
national prohibition act, the court added: 

It is our view that bv this section Congre s intended to establish 
a special rule of criminal pleading under this act, to sanction a 
simplicity and generality of allegation that might otherwise have 
been insufficient, to eliminate all necessity for le erence to exceptions 
and limitations and provisos found in the act, and to give statutory 
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recognition to the bill of particulars as a pleading supplemental to, 
and in effect a part of, the indictment or information. This is, of 
course, not to say that a bill of particulars may cure an indictment 
which does not charge the essential elements of the crime, for that 
would not be the indictment required by the fifth amendment; but 
the statute is, we think, intended to go as far in this direction as the 
limiting principle permits.” * * * 

And the court, in affirming the judgment below, said: j 

4 'A charge that defendant manufactured intoxicating liquor is a 
charge, in the words of the statute, of the complete offense 

15 named in the statute. The case is not one where some acts of 
a given class are prohibited and others are not; everything 

of that class is absolutely forbidden, save for the exceptions and 
permissions which, in view of section 32, constitute 4 defensive nega¬ 
tive averment,’ and need not be mentioned.” 

Again, in a decision by the Circuit Court of Appeals of the Ninth 
Circuit, in the case of liitter versus United States, 293 Fed. 1ST, 
which, by the way, was also an information and not an indictment, 
the defendant was charged with unlawful sale of intoxicating liquor, 
the charging clause of the indictment being in the following words: 

44 Did unlawfully, willfully, and knowingly sell intoxicating 
liquor containing one-half of one per centum or more of alcohol by 
volume, fit for beverage purposes.” 

In that case, however, the indictment was not demurred} to, but 
the question was raised for the first time on motion in arrest of 
judgment. That was only one of the questions raised in that case. 
The court, however, held the indictment sufficient. 

Again, in the case of Pane v. United States, 2 Fed. (2nd) 855, a 
decision by the Circuit Court of Appeals of the Eighth Circuit, the 
defendant was convicted of the offense of sale and possession of 
intoxicating liquor. The case was brought up on error. The Cir¬ 
cuit Court of Appeals, in affirming the decision of the courf below, 
in discussing the objections of the defendant to the indictment, 
said: ! 

44 One is aimed at the sufficiency of the seventh count ofi the in¬ 
dictment, in that it does not state 4 where or how the defendants 
possessed the liquor.’ The allegations of this count are that these 
two parties 4 in the district and division aforesaid * * * i unlaw¬ 
fully did have in their possession * * * about two ha;lf pints 

moonshine whiskey, and that the} 7 * * * then and there well 

knew the same to be such intoxicating liquor.’ In the argument to 
this court, counsel seemed to have waived this point dnd they 

16 were wise in this course as there is nothing to their con¬ 
tention.” 

There is a case in which they charged that they 44 unlaw¬ 
fully did possess ” the liquor described, and gave the quantity, two 
one-half pints, and described it as moonshine whiskey. The ob¬ 
jection was that it did not state where, when, and how it 'vyas pos¬ 
sessed. 

Again, in another decision of the Circuit Court of Appeals of the 
Eighth Circuit, in Hensberg versus United States. r ed. 370. the 
defendant was convicted of the unlawful sale of intoxicating liquor. 
The charging clause of the indictment was in these words: That the 
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defendant 44 did then and there unlawfully and willfully and in vio¬ 
lation of the national prohibition act sell to one J. L. Lee, a certain 
quantity of intoxicating liquor, to wit, one-half pint of whiskey,, 
contrary to the form of the statute,” and so forth. That was an in¬ 
formation, and not an indictment. The defendant attacked it on 
the ground, among others, that the information failed to allege, in 
the words of said section 32 of Title II of the national prohibition 
act, that the act charged was * 4 prohibited and unlawful.” The Cir¬ 
cuit Court of Appeals in sustaining the conviction said: 

44 The first objection we think untenable; the words of the infor¬ 
mation 4 unlawfully, willfully, and in violation of the national pro¬ 
hibition act, 5 are fully as comprehensive and as specific as the sug¬ 
gested words 4 prohibited and unlawful. 5 55 

You will note in that case, which was an information, that they 
objected, among other things, that whereas it said it was wilful and 
unlawful, it did not add the word 44 prohibited.” The court held 
that that was sufficient. It charges the character of the whiskey 
and the amount. 

There is another decision of the Circuit Court of Appeals for the 
Ninth Circuit, in Gray versus United States, 9 Fed. (2nd) 337. In 
that case there was a decision upon an information, as dis- 
17 tinguished from an indictment. The defendant in that case 
was convicted of unlawful possession of intoxicating liquor. 
It went to the Circuit Court of Appeals on error. It was claimed 
that it was defective in that it simply charged possession of the in¬ 
toxicating liquor and nothing more. The court, however, sustained 
the indictment. 

In McCarren versus United States. 8 Fed. (2d), 113, the Circuit 
Court of Appeals of the Seven;h Circuit sustained an indictment 
for sale of liquor, and, after quoting the provisions of section 32 of 
Title II of the national prohibition act. said: 

44 Nor was it necessary, after charging the defendant 4 with un¬ 
lawfully selling certain intoxicating liquor, 5 and ‘which said liquor 
was then and ihere fit for use for beverage purposes * * * and 

which said possession was then and there prohibited and unlawful 
and contrary to the form of the statute, 5 etc., to allege that such 
liquor was sold for beverage purposes. Hensberg versus United 
States (C. C. A.) 288 F. 370: Goldberg v. United States (C. C. A.) 
277 F. 211.” 

Again, in the case of Dukich versus United States, 296 Fed. 691, 
the Circuit Court of Appeals for the Ninth Circuit, in affirming 
the judgment of the court below, in overruling a demurrer to an 
indictment similar to the one here in question, had this to say: 

“The charging part of the first count is that on or about the 
10th day of July, 1923. 4 in the said county of Spokane, in the 
northern division of the eastern district of Washington, and within 
the jurisdiction of this court, did then and there knowingly, 
IS wilfully, and unlawfully have and possess, 5 etc. We are not 
in accord with the argument that the place where the defend¬ 
ant possessed the intoxicating liquor is not stated. Section 32, 
title 2. of the prohibition act (Comp. St. Ann. Supp. 1923, sec. 
10138V2 s ) provides that it shall not be necessary to include any 
defensive negative averments in the information, but that it shall 
be sufficient to state that the act complained of was then and there 
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prohibited and unlawful. Massey v. United States (C. C.jA.) 281 
Fed. 203; Panzich v. United States (C. C. A.) 285 Fed. 871; Gon- 
sidine v. United States. 112 Fed. 342, 50 C. C. A. 272." 

One more ease that I wish to call to your attention from the Ninth 
Circuit is the case of Nunn v. United States, 4 Fed. (2d) 380. The 
Circuit Court of Appeals for the Ninth Circuit, in affinping the 
indictment for the possession of liquor, said: 

" We think that the statement in the information is sufficient. 
It alleges that defendant unlawfully had in Arizona, wijthin the 
jurisdiction of the court, in his possession, about 75 gallons of intoxi¬ 
cating liquor, whiskey, lit for use for beverage purposes. This 
clearly charged possession contrary to the statute.” 

You will note in those various cases that the court has read quo¬ 
tations from, that a number of them were opinions that were based 
on demurrers to informations. An indictment must contain more 
information than an information. One of the amendments to the 
Constitution provides the character of cases in which a manj must be 
brought to trial upon an indictment. The sixth amendment provides 
that the defendant must be advised of the cause and the nature of the 
accusation against him. You will note that in a number of these 
cases thev have held that it was unnecessarv to charge the 

19 date. They, in effect, hold that to say that a person committed 
an offense at any time within the three years would be a good 

indictment. There are others that say that it does not have to charge 
the character of the intoxicating liquor: namely, that it does not 
have to sav whether it is whiskey or gin. There are others that 
hold that it is not necessary to charge the amount of the intoxicating 
liquor. There are others that say that you can even omit the exact 
language of the statute, and charge that it was unlawful and 
prohibited. 

But the Supreme Court, in the cases that I have cited. jmd will 
refer to later, has said that a man who is indicted must bej advised 
of the cause and nature of the accusation against him. What is the 
purpose of it? The purpose is so that he may be able tojprepare 
his defense and. in the case of a conviction or acquittal, may plead 
the judgment or the record of the ease in the event that he is subse¬ 
quently charged or indicted for a similar offense. 

The prohibition statute provides that the defendant may! ask for 
a bill of particulars to make it more specific. I am familiar with 
the cases that I have read here. In other words, if a man is jcharged 
with criminal libel, various newspaper articles may be set oqt- The 
court says that charges an offense. If the defendant wants to be 
advised with greater particularity, he can ask for a bill of particulars 
and that will be furnished. 

In another case, a case in which a man was charged with sending 
obscene literature through the mails, it was said, concerning! a piece 
of mail in an envelope addressed to a certain person, that it was 
too vile to spread upon the records of the court. The couirt said: 
;i If he has any doubt in his mind as to what that picture ivas, the 
prosecuting attorney has it at his office, and will show it to 
him.” j 

20 The defendant is entitled, in the charge, to be advised of the 
nature and cause of the offense against him. Does that mean 

that vou can sav to the defendant. You are charged with a viola- 
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tion of the national prohibition act because of the indictment and 
the nature of the offense * ? ? 

Some of these decisions say that there is no doubt about it, citing 
the Supreme Court in the Burden case, and several other cases to 
the effect that if a man is indicted you can take proof to determine 
whether it was the same offense. The Tibbs case refers to the same 
situation. The question in my mind is whether this indictment, 
as I see it, charges that at some time within three years this defend¬ 
ant, somewhere in the District of Columbia, had in his possession 
intoxicating liquor containing more than one-half of one per cent 
of alcohol by volume, and fit for beverage purposes, contrary to the 
form of the statute. 

The indictment does not use the words of the statute, although 
the Circuit Court of Appeals says that when the words ** unlaw¬ 
fully and wilfully are used, it does not need to say that it is 
u prohibited ” because 44 unlawfully and wilfullv" mean the same 

JL v v 

thing. 

How is this man to defend? We can not sav that he knows 
what liquor we are talking about. If this case comes to trial, does 
the court know, from reading this indictment, whether the offense 
which the United States attorney is going to seek to prove is the 
one that the grand jury had in mind ? It does not say how much 
liquor this man had. It does not say where he had it. It does 
not say whether it was rye whiskey or Scotch whiskey. It just 
says that somewhere in the District of Columbia, at some time 
within three years, he had whiskey in his possession. 

21 Suppose this man were to come in here and plead guilty, 

and were fined, and six months afterwards there were another 
indictment in the identical language of this one. How could he 
file a plea of former jeojardv on the record? What would this 
court know about what quantity of liquor there was. and where it 
was situated? If there were a plea of guilty, how could the court 
act in respect of a subsequent indictment ? Whose word would the 
court take that the count charged in the indictment that I hold 
in my hand is not the same offense charged in the subsequent 
indictment? 

I cited all those decisions of the various circuits because none of 
them savs that a man is not entitled to be advised in such language 
that he can make his defense. Is this defendant able to say whether 
they had it in mind that he had a glass of liquor at his apartment; 
that he went to a dinner party one night at a hotel and set a bottle 
which he took out of a grip up on the table; or whether he had it 
in his office? The law savs, and some of these decisions sav. that 
you can ask for a bill of particulars. It is discretionary with the 
court whether he grants it. If the indictment is bad, a bill of par¬ 
ticulars will not cure it. The question is whether this indictment 
charges this man in such language that he w’ould be able to make 
his defense, and to plead the record—not testimony, because there 
would not be any testimony taken—but the record and judgment. 

There are some decisions here—a number of them—all from one 
circuit. I have cited contrary decisions from four or five different 
circuits. 

The first case I shall allude to is the case of Armour Packing Com¬ 
pany versus United States, 209 U. S. 56, in which the court said: 
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44 This court has frequently had occasion to hold that the 

22 accused is entitled to know the nature and cause of the accu¬ 
sation against him, and that a charge must be sufficiently 

definite to enable him to make his defense and avail himself of the 
record of conviction or acquittal for his protection against further 
prosecutions, and to inform the court of the facts charged!, so that 
it may decide as to their sufficiency in law to support a conviction, 
if one be had, and the elements of the offense must be set! forth in 
the indictment with reasonable particularity of time, plhce, and 
circumstances.*’ 

I doubt very seriously, in view of the constitutional requirement, 
and what the Supreme Court held an indictment must contain, and 
the purposes of it, whether Congress could pass an act that would 
sav 44 You do not have to charge this, or vou do not have tb charge 
that, or if you do not know what is meant by that indictment, you 
can ask somebody.” 

It is the duty of the grand jury to present the facts. It is the 
dutv of the district attorney to state those facts in an indictment 
returned by the grand jury, to meet the requirements of the Con¬ 
stitution with respect to the indictment, and what the Supreme Court 
held is a sufficient indictment. 

The Circuit Court of Appeals for the Eighth Circuit, in Lynch 
versus United States, 10 Fed. (2d) 047. said: 

44 The time of the alleged offense stated in the indictment in this 
case, December 7. 1022, gives the defendant no notice or informa¬ 
tion that enables him to prepare his defense and in no wjay iden¬ 
tifies the occasion referred to, because under that averment the 
prosecutor is privileged to prove the alleged offense, in thisjcase the 
defendant's possession of the whiskey, at any time within the three 
years prior to the filing of the indictment, which constituted 

23 the time before the statute of limitations ran. Winters i\ 
United States, 201 F. 845, 847. 120 C. C. A. 175: Carpenter 

v. United States (C. C. A.) I F. (2d) 314. 

4 * In determining the question whether or no: the indictment set 
forth the facts which the prosecutor claimed constituted the offense 
so particularly as to enable the defendant to avail himself of a 
conviction or acquittal in defense of another prosecution! for the 
same offense, the indictment and the judgment alone can 1 ; be con¬ 
sidered. The evidence can not be considered because the [evidence 
does not become a part of the judgment. Fontana v. United States 
(C. C. A.), 202 F. 2<s3, 280: Floren r. United States, 180 F. 901, 
902. 904. 108 C. C. A. 577: Winters r. United States, 201 F. |845, 848, 
120 C. C. A. 175. 

44 So it was that because under this indictment the prosecutor 
might prove the possession of the pint of whiskey by the defendant 
at any time within three years prior to the filing of the indictment, 
that document gave the defendant no information when within those 
three years the prosecutor would seek to prove the alleged offense. 
Pawhuska in Osage County, Oklahoma, is not an inconsiderable 
city: it covers a considerable area, has many residences, many places 
of business, many stores, many places where one might have the 
possession of a pint of whiskey. The indictment gave the; defend¬ 
ant no information at what place in that city, whether in his resi¬ 
dence, in some store, on some street, in some restaurant or hotel, or 
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in some other place in that city, the United States would endeavor 
to prove that the defendant had possession of the pint of whiskey. 
The defendant could not have had that possession on any occasion 
when that occasion was not capable of identification, either by sur¬ 
rounding circumstances, persons or other earmarks, which would have 
given the defendant notice of the occasion on which the prosecutor 
would attempt to prove the offense charged. And the latter 

24 knew when the indictment was drawn what that occasion 
was. the time, place, circumstances surrounding it, persons 

present, the identifying earmarks of that occasion. Nevertheless, 
the only information on this subject given the defendant by the 
indictment was that he had this whiskey in his possession at some 
time within three years prior to the filing of the indictment at some 
place in the city of Pawhuska. If the United States had set forth 
in this indictment substantial identifying facts of the time, place, 
or occasion where it would attempt to prove the possession of the 
whiskev, such as that it was on Kihika Street, near Main Street, 
in Pawhuska, about the middle of the block, in an automobile, in 
the presence of T. A. Hubbard, George Blaine, and Mr. Strong, or 
any other distinctive earmarks of the time, place, or occasion, the 
indictment might well have been sustained. Such information 
would have enabled the defendant to investigate the charge, to learn 
who were and who were not present on the occasion, hence who 
were possible witnesses, to investigate the entire matter and to 
prepare his defense to the charge. But there was nothing of this 
kind in this indictment. Under it the defendant might have been 
called to meet testimony that at anv time of he dav or night within 
three years of the filing of the indictment, at any place in the city 
of Pawhuska. he had possession of this pint of whiskey. 

“ Were a subsequent prosecution brought for the same offense a 
judgment of conviction or acquittal under this indictment would 
avail the defendant nothing. The identity of the offenses would be 
a matter of conjecture. The indictment and judgment in this case 
if offered in a subsequent trial for the same offense would lit many 
different occasions. There would be nothing to show that the al- 
leged offenses were identical. We are satisfied the motion to quash 
the indictment should have been sustained, and that the failure so to 
do was serious and prejudicial error." 

Again, in the case of Jarl v. United States, decided in 

25 November, 1927. 19 Fed. (2d). 891. the same Circuit Court of 
Appeals said, at page 892: 

"It will be observed that neither count specifies the day and the 
prosecution would not have been restricted in that respect, if it had, 
nor the kind of intoxicating liquor, nor the amount, nor the particu¬ 
lar places in the city of Omaha. The first count does not name the 
place from which nor the place to which the transportation was 
made, nor the purpose therefor, nor how it was made, whether by 
truck, wagon, street car. automobile, or otherwise, or any other 
identifying fact; and the second does not name the particular place, 
the purchaser, nor the price. There are no circumstances stated 
connected with either transaction which identify and distinguish 
them from a multitude of other like, transactions that might be 
charged against these parties in the same general or specific terms. 
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If this procedure is to be approved it must be applied to all jcriminal 
causes alike. When a trial comes on, if there be procurable evidence 
of more than one transaction within the terms of the general charge, 
the district attorney may select one which the grand jury! did not 
intend to find. The reasons for some particularity in charging all 
criminal offenses are well understood, among them: To identifv the 
charge, so that defendant be not put upon trial, without authority, 
for an offense other than the one covered bv the indictment; to enable 
the defendant to plead thereto, specially or generally, aiid if his 
special plea should be overruled, to intelligently prepare his de¬ 
fense; and to protect him on the record in his constitutional right 
from being twice put in jeopardy for the same offense. 1 Wharton 
on Crim. Law (7th and Rev. Ed.), sections 299-304. And for the 
purpose of securing these rights the sixth amendment requires that 
defendant be informed of the nature and cause of the accusation. 

Informed by whom, when and how? By the grifnd jury 
26 through its indictment, mentioned in the preceding amend¬ 
ment, returned into court as a result of its secret! inquest. 
The amendments recognized and gave protection to established 
principles. An indictment for larceny was not good unless jt named 
the property stolen with some definiteness and its owner, for arson 
some description of the building to which fire was set, foil forgery 
the instrument forged or to which the forged signature! was at¬ 
tached. for obtaining property by false pretenses the owner and the 
false pretenses resorted to, for obstructing a highway a description 
of it and where and how it was obstructed, for murder thcf circum¬ 
stances connected with the homicidal act. etc. Thus a defendant was 
informed of the nature and cause of the accusation, he coiild plead 
former jeopardy if he had been or should thereafter be indicted for 
the same offense, and if he went to trial lie was enabled from the 


-charge itself to make his defense. Xo circumstances are pleaded in 
connection with either charge in these two counts that protected the 
defendants in any of these rights. These requirements of a good 
indictment have been repeatedly stated by the Supreme Court, by 
this' court and other courts. In Armour Packing Company i. 
United States, 209 U. S. 56, 83, 28 S. Ct. 428, -136 (52 L. ^d. 681), 
it is said: 


444 This court has frequently had occasion to hold that th£ accused 
is entitled to know the nature and cause of the accusation against 
him, and that a charge must be sufficiently definite to enable him to 
make his defense and avail himself of the record of conviction or 
acquittal for his protection against further prosecutions.; 

‘‘ In Harper v. United States. 170 F. 385, this court quoted with 
approval from an opinion of the ninth circuit as to the!required 
definiteness of an indictment for the purpose of pleading former 
jeopardy thus: 

27 44 4 * * * And, in case any other proceedings dre taken 

against him for a similar offense, whether the record shows 
with accuracy to what extent he may plead a former acquittal or 
conviction.’ 


44 Again, in Horn v. United States, 182 F. 721, 728. we said: 

44 4 The true test therefore is, not whether the indictment might 
possibly have been made more certain, but whether it contains every 
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element of the offense intended to be charged and sufficiently apprises 
the accused of what they must be prepared to meet, and, in case 
any other proceedings are taken against them for a similar offense, 
whether the record shows with accuracy to what extent they may 
plead a former acquittal or conviction. 7 

44 This statement of the principle was taken from Cochran & Sayre 
v. United States, 157 U. S. 286. 290, 15 S. Ct. 628, 39 L. Ed. 704. 
Mr. Justice Brown wrote the opinion in that case, and thereafter, 
speaking for the court in Ledbetter v. United States, 170 U. S. 606, 
609, 610,18 S. Ct. 774, 775 (42 L. Ed. 1162), he said: 

4,4 We have no disposition to qualify what has already been fre¬ 
quently decided by this court, that where the crime is a statutory 
one it must be charged with precision and certainty, and every in¬ 
gredient of which it is composed must be clearly and accurately set 
forth, and that even in the cases of misdemeanors tiie indictment 
must be free from all ambiguity, and leave no doubt in the minds of 
the accused and the court or the exact offense intended to be charged.’ 

4 ’ In support of this proposition he cited Evans v. United States, 
153 U. S. 584,14 S. Ct. 934, 38 L. Ed. 803, in which he, again speaking 
for the court, said : 

28 4 * 4 Even in the cases of misdemeanors, the indictment must 
be free from all ambiguity, and leave no doubt in the minds 

of the accused and the court of the exact offense intended to be 
charged, not only that the former may know what he is called upon 
to meet, but that, upon a plea of former acquittal or conviction, the 
record may show with accuracy the exact offense to which the plea 
relates.’ 

4 * That protection secured by the fifth amendment against being 
twice put in jeopardy for the same offense, applied to misdemeanors 
as well as felonies, was adjudged in Ex parte Lange, 18 Wall. 163, 
21 L. Ed. 872. 

44 See also Turk v. United States (C. C. A. Okla. 1927) 20 F. (2d) 
129; Partson v. United States (C. C. A. Mo. 1927) 20 F. (2d) 127; 
United States v. Berger (Pa. Dist. 1925) 9 F. (2d) 167: Hunter 
v. District of Columbia, 47 App. I). C. 206: Jamison v. District of 
\ Columbia. 47 App. I). C. 411: Lauer v. District of Columbia, 11 
•App. D. C. 453.” 

The court feels that this indictment is bad, in that it does not 
sufficiently charge the defendant with the cause and nature of the 
accusation against him. He would not be able, from that indict¬ 
ment, properly to prepare his defense or plead it—whatever that 
defense was, whether acquittal, conviction, or a plea of guilty—in 
the event he should be indicted in the same language, or any other, 
for the same offense, at some future date. 

In view of what the court has said, he does not think it necessary 
to discuss the other reasons that were urged upon the court as to 
the insufficiency of the indictment. The court sustains the demurrer 
and directs that the indictment be dismissed. 

29 Supreme Court of the District of Columbia 

Monday, June 30, A. D. 1930. 

The court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 
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Come as well the attorney of the United States, as the defendant 
Denison by his attorneys Messrs. E. Hilton Jackson and William E. 
Leahy; thereupon the demurrer of the said defendant Denison com¬ 
ing on to be heard, is by the court sustained, and it is considered by 
the court that the indictment as to the said defendant Denison be 
quashed and the said Denison go thereof without day, to which 
action of the court the attorney of the United States pra^s an ex¬ 
ception which is noted; and thereupon the attorney of tile United 
States notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the court in this case. 

r Assignment of errors 

Filed July 14, 1930 j 

* * * ♦ 4c 4t * 

Now comes the United States, appellant herein, by Leo A. Rover, 
United States attorney, and assigns as error the following: 

1. The court erred in holding that the indictment did I not suffi¬ 
ciently advise the defendant of the charge against him. 

2. The court erred in sustaining the demurrer to the indictment. 

3. The court erred in entering the final order herein. 

Leo A. Rover, 

United States Attorney. 

30 Designation of record 

Filed July 14, 1930 


Now comes the United States, appellant herein, by Leo A. Rover, 
United States attorney, and requests the clerk of the court to include 
in the transcript of record for the Court of Appeals the following: 

1. Indictment. 

2. Demurrer. 

3. Memorandum opinion of the court. 

4. Entry of judgment. 

5. Notation of appeal. 

6. Assignment of errors. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 

i 

31 Supreme Court of the District of Columbia j 

! 

United States of America, 

District of Columl>ia. ss: ' i • 

I. Frank E. Cunningham, clerk of the Supreme Coujrt of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 29. both inclusive, to be a true and correct transcript of 
record, according to directions of counsel herein filed, copy! of which 
is made part of this transcript, in the case of United States vs. 
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Edward E. Denison et al., Criminal No. 48767. as the same remains 
upon the files and of record in said court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 9th 
day of September, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia, Supreme Court. 
No. 5291. United States, appellant, vs. Edward E. Denison. Court 
of Appeals, District of Columbia. Filed Sep. 9, 1930. Henry W 
Kodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

October Teem, 1930 I 

| 

No. 5291, Special Calendar 

j 

United States, appellant j 

v. j 

Edward E. Denison j 


BRIEF OF APPELLANT 


I 

STATEMENT OF FACTS 

Defendant in this ease is Edward E. Denison, 
Representative in Congress from the State of Illi¬ 
nois, indicted for the possession of intoxicating 
liquors in violation of the National Prohibition 
Law. The seizure concerned took place in the 
House Office Building, Room 411, which is the office 
of Representative Denison. A demurrer to the in¬ 
dictment was sustained below. There was no ap¬ 
plication for a bill of particulars. 

j 

II ! 

QUESTION OE LAW j 

j 

Whether the indictment herein for possession of 
liquors in violation of the National Prohibition 

Law is demurrable for indefiniteness. 

(i) 
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III 

STATUTES CONCERNED 

National Prohibition Act, 41 Stat. 305, Section 
32, Title II: 

In any affidavit, information, or indict¬ 
ment for the violation of this Act, separate 
offenses may be united in separate counts 
and the defendant may be tried on all at one 
trial and the penalty for all offenses may be 
imposed. It shall not be necessary in any 
affiavit, information, or indictment to give 
the name of the purchaser or to include any 
defensive negative averments, but it shall 
be sufficient to state that the act complained 
of was then and there prohibited and unlaw¬ 
ful, but this provision shall not be construed 
to preclude the trial court from directing the 
furnishing the defendant a bill of particu¬ 
lars when it deems it proper to do so. 

IV 

THE INDICTMENT 

The indictment concerned herein (R. 1) is so 
brief that it is herewith reproduced: 

Indictment 

Filed in open court Nov. 19, 1929, in the 
Supreme Court of the District of Colum¬ 
bia holding a criminal term 

District of Columbia, ss : 

October Term, A. D. 1929 

The grand jurors of the United States of 
America, in and for the District of Colum¬ 
bia aforesaid, upon their oath do present: 
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That one Edward E. Denison and one 
John Layne, each late of the District of (Co¬ 
lumbia aforesaid, on, to wit, the nineteenth 
day of January, 1929, and at the District: of 
Columbia aforesaid, unlawfully did possess 
a certain intoxicating liquor, to wit, whiskoy, 
containing one-half of one per centum and 
more of alcohol by volume, the said liquor so 
possessed as aforesaid being then and there 
fit for use for beverage purposes; against the 
form of the statute in such case made and 
provided, and against the peace and govern¬ 
ment of the said United States. 

i 

j 

Leo A. Rover, 

Attorney of the United States in 

and for the District of Columbia i 

! 

(Indorsed:) Crim. No. 48767. United 
States v. Edward E. Denison, John Layne . 
Violation national prohibition act. Wit- 
nessess: Patrick Lynch, Basil N. Quinn, 
John J. Quinn, Albert A. Speare, William 
R. Blanford, Thomas V. Fleming, J. F. J. 
Herbert, James N. Doran, Daniel 0 ’Connor, 
Needham C. Turnage. A true bill: James pST. 
Fitzpatrick, jr., foreman. 


ARGUMENT 


This indictment was attacked below on the con¬ 
tention, generally stated, that it was so indefinite 
as to fail to apprise the defendant of the offense 
with which he stood charged. An examination lof 
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the records of this court disclose that this indict¬ 
ment is laid in precisely the same language used in 
every indictment or information involving this par¬ 
ticular offense under the prohibition law since the 
Volstead Act went into effect. 

Further, appellant suggests to this Honorable 
Court that the same indictment has been before this 
court on another occasion, wherein it was attacked 
on virtually the same grounds, with the result that 
this court held the indictment to be sufficient. 

The appellant possesses, and will set forth in this 
brief, voluminous authorities in support of the con¬ 
tention that the indictment is valid, but before pro¬ 
ceeding with citation of cases generally, the United 
States deems it most important to call the attention 
of this court to the case referred to above, wherein 
this indictment was upheld. 

In Jacobs v. United States, reported in 58 Ap¬ 
peals 62, this Court, speaking through Mr. Justice 
Robb, dealt with this subject on March 5, 1928, in 
the following language: 

The indictment against each defendant 
charged that 4 4 on, to wit, the 26th day of 
March, in the year of our Lord 1926, and at 
the District of Columbia aforesaid, (the de- 
fendent) did unlawfully and feloniously pos¬ 
sess a certain intoxicating liquor, to wit, 
whiskey, containing one-half of one per 
centum and more of alcohol by volume, the 
said liquor so possessed as aforesaid being 
then and there fit for use for beverage pur- 
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poses.” This averment is challenged on\ the 
ground of indefiniteness. (Italics ours.) 

Section 32, Title 2, of the National Prohi¬ 
bition Act (41 Stat. 317; 27 U. S. C. A., par. 
49), provides that it shall not be necessary 
4 4 in any affidavit, information, or indictment 
to give the name of the purchaser or to! in¬ 
clude any defensive negative averments, but 
it shall be sufficient to state that the act com¬ 
plained of was then and there prohibited gnd 
unlawful.” The section further authorizes 
the trial court to direct 4 4 the furnishing |the 
defendant a bill of particulars when it deems 
it proper to do so.” No request for such 
a bill was made by these defendants. Cer- 
tainly, in such circumstances the indictment 
is sufficient, llorowitz v. United States '(C. 
C. A.), 10 Fed. (2d) 286. | 

As in the Jacobs case, there was no application 
herein for a bill of particulars. 

To illustrate the identity of the possession count 

i 

in the Jacobs case and the indictment herein, there 
are set forth here both instruments: 

j 

Jacobs Indictment 


SECOND COUNT : 

i 

j 

And the Grand Jurors afjore- 
said, upon their oath aforesaid, do 
further present: 

| 

That the said Lena Jacobs,! on, 
to wit, the twenty-sixth day! of 
March, in the year of our ijord 
one thousand nine hundred and 


Denison Indictment 

DISTRRICT OK COLUMBIA, .**.* 

OCTOBER TERM. A. I). 1920 

The Grand Jurors of the United 
States of America, in and for the 
District of Columbia aforesaid, 
upon their oath, do present: 

That one Edward E. Denison 
and one John Layne. each late of 
the District of Columbia afore¬ 
said, on, to wit, the nineteenth 


| 

i 

! 

i 

i 

I 

i 

I 
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day of January, 1929, and at the twenty-six, and at the District of 
District of Columbia aforesaid, Columbia aforesaid, did unlaw- 
unlawfully did possess a certain fully and feloniously possess a 
intoxicating liquor, to wit, whis- certain intoxicating liquor, to wit, 
key, containing one-half of one per whiskey, containing one-half of 
centum and more of alcohol by one per centum and more of alco- 
volume. the said liquor so pos- hoi by volume, the said liquor so 
sessed as aforesaid being then and possessed as aforesaid being then 
there fit for use for beverage pur- and there fit for use for beverage 
poses; against the form of the purposes; against the form of the 
statute in such case made and statute in such case made and 
provided, and against the peace provided, and against the peace 
and government of the said United and government of the said United 
States. States. 

The foregoing shows identical indictments, save 
the single difference that the word “feloniously” 
appears in the Jacobs indictment and not in the 
Denison. This detail is unimportant, but if any 
consideration is to be given to it, it must be urged 
that the word “feloniously” was used improperly 
in the Jacobs indictment and properly omitted in 
the Denison indictment because the offense de¬ 
scribed is not a felony. 

In passing on indictments for offenses under the 
National Prohibition Act the court must look to 
the legislative intent of Section 32, Title 2, of the 
Act. Congress intended to establish a special rule 
of criminal pleading in these cases. The purport 
of Section 32 was to make possible a simplicity of 
allegation in consonance with the trend away from 
stilted artificially in pleading. 

In Leonard v. United States (C. C. A. 6th), 18 
Fed. (2d) 208, the Court said, after quoting the 
provisions of Section 32: 

It is our view that by this section Congress 
intended to establish a special rule of crimi- 
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nal pleading under this act, to sanction a 
simplicity and generality of allegation that 
might otherwise have been insufficient, to 
eliminate all necessity for reference to! ex¬ 
ceptions and limitations and provisos found 
in the act, and to give statutory recognition 
to the bill of particulars as a pleading Sup¬ 
plemental to, and in effect a part of, the in¬ 
dictment or information. This is, of coiirse, 
not to say that a bill of particulars may 
cure an indictment which does not charge the 
essential elements of the crime, for that the 
statute is, we think, intended to go as far 
in this direction as the limiting principle 
permits. 

This same case, which contains probably a most 
interesting and scholarly discussion of the questions 
herein concerned, arose under an indictment charg¬ 
ing the defendant with unlawful manufacturing, 
possessing, and selling of intoxicating liquor. ! The 
charge clause in substance was as follows: 

That the defendant Leonard, late of said 

district, in said district, on the-day of 

September, 1924, in the district, division* and 
county aforesaid, unlawfully did knowingly 
manufacture intoxicating liquor, said act 
being then and there prohibited and unlaw¬ 
ful, contrarv to the form of the State in: such 
case made and provided, and against the 
peace and dignity of the United States.: 

The defendant demurred to this indictment, al¬ 
leging that it failed to apprise him of the charge 
against him. The Circuit Court of Appeals, pass¬ 
ing upon this point, said: 
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Vagueness and generality in an indictment 
or information may be of either of two 
types—as to the character of the act charged 
or as to the identifying circumstances. In 
several recent opinions, we have sustained 
indictments or informations which were as 
vague as this one as to one or more of the 
identifying circumstances, like time, place, 
names of others involved, etc. * * * 

It is not now important to consider 
whether the protection is really so broad, 
since, if it is not, the precise offense which 
was the subject of the first prosecution can 
doubtless be shown bv parol bv the defendant 
in aid of his plea in bar in the second case. 

However that may be, we adhere to our 
former conclusion, that defendant’s right to 
have a bill of particulars, stating in detail 
the time, place, and circumstances of the al¬ 
leged offense, may well, and often does, bar 
his right to complain of what would other¬ 
wise be an insufficient indictment specifica¬ 
tion of these details. It follows that the 
present information was not bad because it 
left blank the day of the month and did not 
give the location within the county or the 
quantities made. * * * 

A charge that defendant manufactured in¬ 
toxicating liquor is a charge, in the words of 
the statute, of the complete offense named in 
the statute. The case is not one where some 
acts of a given class are prohibited and oth¬ 
ers are not; everything of that class is abso¬ 
lutely forbidden, save for the exceptions and 
permissions which, in view of section 32, 
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constitute defensive negative averment^ 
need not be mentioned. 


and 


Under the Sixth Amendment to the Constitu¬ 


tion of the United States, in all criminal prosecu¬ 
tions, the accused is entitled “to be informed of the 
nature and cause of the accusation.” 

This Constitutional guarantee does not entitle 
the defendant to the evidence in possession qf the 
Government or to the details of the offense charged, 
but it does entitle him to a statement, in the indict¬ 
ment, of all the elements of the statute necessary to 
constitute the criminal act. It is the “nature and 
cause of the accusation” to which the accused is 

i 

entitled by the amendment, and it has been repeat¬ 
edly held that the object of the indictment is to fur¬ 
nish the accused with a description of the charge 

against him which will enable him to make his de- 

• ! 

fense and avail himself after his conviction or ac- 

i 

quittal for protection against a further prosecution 
for the same cause. ! 


The Supreme Court of the United States in Bur¬ 
ton v. United States, 202 U. S. 344, provided an ex¬ 
cellent yardstick whereby indictments might be 
measured with regard to the extent to which a de¬ 
fendant need be apprised of the nature of the of¬ 
fense : j 

It is equally true that the accused whs in¬ 
formed with reasonable certainty by the in¬ 
dictment of the nature and cause of the ac¬ 
cusation against him—the two counts here¬ 
inbefore given at large, and upon which sen- 


i 
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tences were pronounced, being as full as any 
of the others. The averments of the indict¬ 
ment were sufficient to enable the defendant 
to prepare his defense, and in the event of 
acquittal or conviction the judgment could 
have been pleaded in bar of a second prose¬ 
cution for the same offense. The accused 
was not entitled to more, nor could he de¬ 
mand that all the special or particular means 
employed in the commission of the offense 
should be more fully set out in the indict¬ 
ment. The words of the indictment directly 
and without ambiguity disclosed all the ele¬ 
ments essential to the commission of the of¬ 
fense charged, and, therefore, within the 
meaning of the Constitution and according 
to the rules of pleading, the defendant was 
informed of the nature and cause of the ac¬ 
cusation against him. (Italics ours.) 

Under Section 32 of the National Prohibition 
Act the great weight of authority is to the effect 
that the indictment here under consideration is suf¬ 
ficient. It is true that there can be found some 
cases which seemingly hold that this type of indict¬ 
ment is bad, upon the ground that it fails to apprise 
the defendant sufficiently of the nature of the 
charge against him. These decisions for the most 
part appear to have come from the 8th Circuit 
Court of Appeals. But, on the other hand, it is 
respectfully submitted that an examination of the 
authorities will disclose that a very large majority 
of the cases hold that the indictment is good and 
in sufficient compliance with the Sixth Amendment. 
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In the case of Ritter v. U. S., 293 F. 187 (C. 0. A. 
9th), the defendant was charged with unlawful!sale 
of intoxicating liquor, the charging clause of; the 
indictment being in the following words: “did un¬ 
lawfully, wilfully, and knowingly sell intoxicating 
liquor containing one-half of one per centum or 
more of alcohol by volume, fit for beverage pur¬ 
poses.” The Circuit Court of Appeals held that 
this indictment was sufficient. 

* 

In the case of Pane v. Z7. S., 2 F. (2d) 855! (C. 
C. A. 8th), the defendant was convicted of the of¬ 
fenses of sale and possession of intoxicating liquor 
and brought error. The Circuit Court of Appeals, 
in affirming the decision of the Court below, in dis¬ 
cussing the objections of the defendant to j the 
indictment, said: 

One is aimed at the sufficiency of the !sev- 
enth count of the indictment, in that it does 
not state “where or how the defendants pos¬ 
sessed the liquor.” The allegations of jthis 
count are that these two parties “in the ;dis- 
trict and division aforesaid * * * unlaw¬ 
fully did have in their possession * * * 

about two half pints moonshine whiskey, and 

that thev * * * then and there well knew 
«/ 

the same to be such intoxicating liquor. ”| In 
the argument to this court counsel seemed 
to have waived this point and they were Wise 
in this course as there is nothing to their 
contention. 
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See also the case of Hensberg v. U. S., 288 F. 370 
(C. C. A. 8th). In that case the defendant was con¬ 
victed of the unlawful sale of intoxicating liquor. 
The charging clause of the indictment was in these 
words, that the defendant “did then and there un¬ 
lawfully and wilfully, and in violation of the Na- 
tional Prohibition Act, sell to one J. L. Lee a cer¬ 
tain quantity of intoxicating liquor, to wit, one-half 
pint of whiskey, contrary to the form of the stat¬ 
ute, 4 ’ etc. The defendant attacked this indictment 
upon the ground, among others, that the informa¬ 
tion failed to allege, in the words of said Section 
32 of Title II of the National Prohibition Act, that 
the act charged was “prohibited and unlawful.” 
The Circuit Court of Appeals sustained the convic¬ 
tion and said: 

The first objection we think untenable; the 
words of the information “unlawfully, wil¬ 
fully, and in violation of the National Pro- 
hibition Act” are ftdJy as comprehensive 
and as specific as the suggested words “pro¬ 
hibited and unlawful.” 

See further the case of Gray v. U. S 9 F. (2d) 
337 (C. C. A. 9th). In this case the defendant 
was convicted of the unlawful possession of intoxi¬ 
cating liquor, and brought error and complained 
that the indictment was defective “in that it simply 
charges possession of intoxicating liquor and noth¬ 
ing more,” and the Court, at page 339, sustained 
this indictment. 
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See also the case of McCarren v. U. S., 8 F. (2d) 
113 (C. C. A. 7tli), where the Circuit Court of; Ap¬ 
peals, in sustaining a similar indictment for the sale 
of liquor, after quoting the provisions of said j Sec¬ 
tion 32 of Title II of the National Prohibition! Act, 

' 

i 

said: 

Nor was it necessary, after charging the 
defendant “with unlawfully selling certain 
intoxicating liquor,” and “which said liquor 
was then and there fit for use for beverage 
purposes * * * and which said posses¬ 

sion was then and there prohibited and un¬ 
lawful and contrary to the form of the istat- 
ute,” etc., to allege that such liquor wae sold 
for beverage purposes. Hensberg v. United 
States (C. C. A.), 288 F. 370; Goldberg v. 

. United States (C. C. A.), 277 F. 211. j 

See also the case of Rulovitch v. U. S., 286 F. 315 

i 

i 

(C. C. A. 3rd), where the defendants were convicted 
on three counts of an indictment charging 1 con¬ 
spiracies to commit offenses against the United 
States, “that is, (1) to unlawfully possess, (2) to 
unlawfully transport, and (3) to unlawfully sell 
intoxicating liquors prohibited by law.” The; Cir¬ 
cuit Court of Appeals, in discussing the sufficiency 
of this indictment, said, inter alia: 

Next, we should observe that the crime 
charged against the defendants in each count 
was not a violation of the National Prohibi¬ 
tion Act (41 Stat. 305) but was a ! con¬ 
spiracy to violate that act. Therefore we 
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must view the counts of the indictment as 
framed not under the liberal provisions of 
that act, and particularly not under Section 
32 thereof, but under the Section of the 
Criminal Code prescribing the crime of con¬ 
spiracy to violate generally a law of the 
United States. * * * 

This subject was discussed by Judge 
McPherson in Tapack v. United States, 221 
Fed. 445, 447, 137 C. C. A. 39, 41 (C. C. A. 
3rd). What he said is peculiarly applicable 
to the question now under discussion. It is 
this: 

“In earlier days, when excellent reasons 
existed for construing an indictment strictly 
so as to favor life and liberty, it is probable 
enough that such an indictment as this might 
have been held deficient in precise state¬ 
ment ; and, indeed, some comparatively recent 
decisions still reflect something of the earlier 
spirit. But there can be no doubt that the 
prevailing tendency now, both in statute law 
and in decision, is to be satisfied with sub¬ 
stance rather than to insist upon rigid ad¬ 
herence to form; an indictment will be held 
good if it substantially charge the particular 
offense for which the defendant is about to 
be, or has already been, tried. Burton v. 
U . S., 202 U. S. 344, 26 Sup. Ct. 688, 50 L. 
Ed. 1057, 6 Ann. Cas. 362; Dunbar v. U. S., 
156 U. S. 195,15 Sup. Ct. 325, 39 L. Ed. 390; 
McNeil v. U . S., 150 Fed. 82, 80 C. C. A. 36; 
State v. Stein, 48 Minn. 466, 51 N. W. 474; 
State v. Smith, 63 Vt. 201, 22 Atl. 604; 
Horsham v. Murchison, 66 Ga. 715.” 
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See also the case of Dukich v. U. S ., 296 F. 691 

! 

(C. C. A. 9th), where the Circuit Court of Appeals, 
in affirming the judgment of the Court below, 1 in 
overruling a demurrer to an indictment similar to 


the one here in question, had this to say: 


The charging part of the first count is that 
on or about the 10th day of July, 1923, f‘in 
the said county of Spokane, in the Northern 
division of the Eastern district of Washing¬ 
ton, and within the jurisdiction of this court, 
did then and there knowingly, wilfully, and 
unlawfully have and possess,” etc. We\are 
not in accord with the argument that j the 
place where the defendant possessed thd in¬ 
toxicating liquor is not stated . Section! 32, 
Title 2, of the Prohibition Act (CompJ St. 
Ann. Supp. 1923, Sec. 10138V2S) provides 
that it shall not be necessarv to include ianv 
defensive negative averments in the infor¬ 
mation, but that it shall be sufficient to state 
that the act complained of was then \and 
there prohibited and unlawful. Massey v. 
United States (C. C. A.) 281 Fed. 293; Pan- 
zich v. United States (C. C. A.) 285 Fed. 871; 
Considine v. United States, 112 Fed. 342, 50 
C. C. A. 272. ! 


i 

See further the case of Nunn v. U. S ., 4 F. (2d) 
380 (C. C. A. 9th), where the Court, in affirming 
an indictment for the possession of liquor, said: 


We think that the statement in the infor¬ 
mation is sufficient. It alleges that defend¬ 
ant unlawfully had in Arizona, within; the 
jurisdiction of the court, in his possession, 


! 
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about 75 gallons of intoxicating liquor, 
whiskey, fit for use for beverage purposes. 
This clearly charged possession contrary to 
the statute. 

On this proposition see also the following cases: 

Heitler v. U. S ., 280 F. 703 (C. C. A. 7th). 
Adamson v. U. S., 296 F. 110 (C. C. A. 5th). 
Feinberg v. U. S., 2 F. (2d) 955 (C. C. A. 
8th). 

Schooley v. U. S., 4 F. (2d) 767 (C. C. A. 
8th). 

II 

One of the grounds in support of the demurrer to 
the indictment alleged that the indictment failed to 
state the time, place, or the circumstances dealing 
with the possession of liquor. 

For the defendant in this case to insist seriously 
that this indictment did not apprise him of the na¬ 
ture of the offense with which he was charged, and 
at the same time for the same defendant to refrain 

i 

from using the right to a bill of particulars or¬ 
dained by the Congress of the United States, seem- 

I 

ingly would place him in an easily assailable po¬ 
sition. 

The complaint of the courts, text-writers, and 
laymen is that entirely too many causes, civil as 

V i V %/ 

I 

well as criminal, terminate in procedural bypaths. 
This would seem to be an apt illustration. 

It might be well to consider indictments dealing 
with offenses other than those arising under the 
National Prohibition Act. Would it seriously be 
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contended that a defendant in a murder case would 

i 

be entitled to an indictment that would set forth 

{ 

the make of the revolver with which he is alleged 
to have killed a fellow man, the caliber of the bul¬ 
lets discharged therefrom, the type of powder used 

i 

in such cartridges, the street address wherein the 
murder took place, the particular room in a duell¬ 
ing house where the act was done, the precise time 
of day, or the words of the conversation preceding 

i 

the shooting? Any such contention would be iun- 
thinkable in such a case. Still we have the picture 

i 

presented of a defendant in a simple misdemeanor 
case contending for facts and circumstances | his 
learned counsel would not dream of applying for 
were one of the most serious of all crimes involved. 

This indictment sets forth the offense virtually 
in the language of the statute and contains every 
material averment that is necessary. And such an 
indictment has been held good by this very court 
and by Circuit Courts of Appeal throughout 1 the 
land. 

Defendant failed to apply for a bill of particu¬ 
lars, which, upon proper showing, might have been 

ordered in the discretion of the Court. The indict- 

! 

ment was valid in the matter of charging an of¬ 
fense. Therefore, if defendant’s sole complaint 

i 

then dealt with lack of definiteness, his failure to 
apply for a bill of particulars should have pre¬ 
cluded the Court from holding the indictment 
insufficient. 
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With regard to the contention of defendant as to 
lack of exactness in pleading the time of the offense, 
it is suggested that the indictment recites that it 
took place “on, to wit, the nineteenth day of Jan¬ 
uary, 1929. ” Concerning allegations of time, it was 
said in United States v. Potter, 56 Fed. 83, at page 
95: 

On principle, allegations of time in crim¬ 
inal pleadings ought to be made with approx¬ 
imate accuracy; yet, by authority of a prac¬ 
tice which has now continued so long that it 
must be yielded to, time need not be proved 
as stated, and these allegations touching it 
are the most useless portions of criminal 
pleadings. 

Again, defendant urged below that the indict¬ 
ment was so vague that a judgment returned upon 
a verdict would not protect the defendant against 
a subsequent prosecution for the same offense. 

The appellant provides an answer to that con¬ 
tention in the language of Mr. Justice Day, who 
delivered the opinion of the Supreme Court in the 
case of Bartell v. United States, 227 U. S. 427: 

As to the objection that the charge was so 
indefinite that the accused could not plead 
the record and conviction in bar of another 
prosecution, it is sufficient to say that in such 
cases it is the right of the accused to resort 
to parol testimony to show the subject mat¬ 
ter of the former conviction, and such prac¬ 
tice is 7i ot hi frequently necessary . United 
States v. Claflin, 13 Blatchford 178, 25 Fed- 
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eral Cases, 433, No. 14,798; Dunbar v. United 
States, 156 U. S. 185; Tubbs v. United States, 
105 Fed. Rep. 59. In the Dunbar case it was 
stated that other proof beside the record 
might be required to identify the subject 
matter of two indictments, and the rule "v^as 
laid down as follows: 

“The rule is that if the description brings 
the property, in respect to which the offence 
is charged, clearly within the scope of the 
statute creating the offence, and at the same 
time so identifies it as to enable the defend¬ 
ant to fully prepare his defence, itj is 
sufficient.” ; 

i 

The present indictment specifically 
charged that the accused had knowingly 
violated the laws of the United States by 
depositing on a day named, in the post-office 
specifically named, a letter of such indecent 
character as to render it unfit to be set fdrth 
in detail, inclosed in an envelope bearing a 
definite address. In the absence of a demand 
for a bill of particulars, we think this de¬ 
scription sufficiently advised the accused of 
the nature and cause of the accusation 
against him . 

i 

Further, on the proposition that defendant should 

i 

have applied for a bill of particulars, it is interest- 

i 

ing to note the opinion of the United States Su¬ 
preme Court in Rosen v. United States, jl61 
U. S. 29: I 

i 

A defendant is informed of the nature and 
cause of the accusation against him if j the 
indictment contains such description of i the 
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offense charged as will enable him to make 
his defense and to plead the judgment in bar 
of any further prosecution for the same 
crime. 

And if he wished to be informed, before 
entering upon the trial, what particular parts 
of the paper would be relied on as bringing 
the case within the statute, he could, as 
already suggested, have applied for a bill of 
particulars, which the court, in the exercise 
of a sound legal discretion, might have 
granted or refused as the ends of justice 
required. 

Ill 

With regard to the Government’s contention that 
the offense was pleaded adequately in the words of 
the statute, it is most interesting to note the opinion 
of the United States Supreme Court in Ledbetter 
v. United States, 170 U. S. 606, where the defend¬ 
ant was indicted under the Internal Revenue Act, 
providing that any person shall be punished for 
carrying on the business of a retail liquor dealer 
without first having paid the tax required by law. 
The indictment in this case charged an offense in 
the words of the statute, that the defendant “ on, 

to wit, the-day of April, A. D., 1896, in the 

County of Appanoose, in the Southern District of 
Iowa, * * * did then and there wilfully, un¬ 
lawfully, and feloniously carry on the business of 
a retail liquor dealer without having paid the spe¬ 
cial tax thei*efor, as required by law, contrary to the 
statute, etc.” It was objected that the indictment 
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should have set forth the particular facts, wl^ich 

i 

would have showed that the defendant committed 
the crime charged instead of merely stating the 
conclusion, but the Supreme Court sustained the 
indictment upon the theory that under such statute 
a charge in the words of the statute was sufficient: 


The question presented for our consider¬ 
ation is whether it is sufficient to charge!the 
offence in the language of the statute creat¬ 
ing such offence and fixing the punishment 
therefore, or whether it is necessary to 
charge it in the language of the statute defin¬ 
ing the business of a retail liquor dealer, 
averring that the defendant had done ithe 
acts therein stated without payment of !the 
special tax, and had therefore rendered him¬ 
self amenable to the punishment provided 
by the former section. 

We do not undertake to say that the lat¬ 
ter would not be a proper course, but j ice 
think an allegation in the language of the 
statute creating the offence is sufficient. jWe 
have no disposition to qualify what lias! al¬ 
ready been frequently decided by this court, 
that where the crime is a statutory one it 
must be charged with precision and cer- 

_ .1 . 

taintv, and every ingredient of which it is 
composed must be clearly and accurately set 
forth, and that even in the cases of misde¬ 
meanors the indictment must be free from 

i 

all ambiguity, and leave no doubt in ;the 
minds of the accused and the court of the 
exact offence intended to be charged. 


i 
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But we are of opinion that the statute in 
this case (Section 16) does define the offense 
with the requisite precision, and that the 
pleader has chosen the safer course in charg¬ 
ing it in the language of this Section. The 
offence does not consist in selling or offering 
for sale to a particular person distilled 
spirits, etc., in less quantities than five gal¬ 
lons at one time, but in carrying this on as a 
business; in other words, in the defendant 
holding himself out to the public as selling 
or offering for sale, etc. * * * 

.Upon the other hand, when it is averred 
in the language of section 16 that the defend¬ 
ant carried on the business of a retail liquor 
dealer without payment of a special tax, the 
description, though brief, is comprehensive, 
although section 18 mazy be referred to as 
defining the offence with more particularity. 
But we do not think it necessary to charge 
the offence in the language of the definition. 
If Congress had not defined a retail liquor 
dealer it would be proper to resort to a dic¬ 
tionary for a definition of this term; but it 
is no more necessary in one case than in 
another to charge the offence in the language 
of the definition. 

The cases wherein it is held that an indict¬ 
ment in the exact language of the statute 
is not sufficient are those wherein the statute 
does not contain all the elements of the of¬ 
fence, as in United States v. Carll, 105 U. S. 
611, where a statute against passing counter¬ 
feit monev failed to aver the scienter; but 
•/ / 
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j 
i 

i 
! 

where the statute sets forth every ingredient 
of the offence, an indictment in its very 
words is sufficient, though that offence be 
more fully defined in some other section. 
United States v. Gooding, 12 Wheat.; 460, 
473; United States v. Wilson, Baldwiri, 78, 
119; Hess v. State , 5 Ohio, 5; Harrington v. 
State, 54 Mississippi, 490, 494. 

Notwithstanding the cases above Cited 
from our reports, the general rule still holds 
good that upon an indictment for a statutory 
offence the offence may be described in the 
words of the statute, and it is for the defend¬ 
ant to show that greater particularity is re¬ 
quired by reason of the omission from the 
statute of some element of the offence. 
Where th-e statute completely covers the of¬ 
fence, the indictment need not be made more 
complete by specifying particulars elsewhere 
obtained. Whiting v. State, 14 Connecticut, 
487; Simmons v. State, 12 Missouri,; 268; 
State v. Smant, 4 Rich. (S. C., 356); Parkin¬ 
son v. State, 14 Maryland, 184. j 

2. The only allegation of time and plhce in 
this indictment is that the offense was; com¬ 
mitted “on the-day of April, A. D; 1896 

in the county of Appanoose, in the Southern 
District of Iowa.” j 

Good pleading undoubtedly requires an 
allegation that the offense was committed on 
a particular day, month, and year, but it 
does not necessarily follow that the omission 
to state a particular day is fatal upon a mo¬ 
tion in arrest of judgment. Neither is it 
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necessary to prove that the offense was 
committed upon the day alleged, unless a par¬ 
ticular day be made material by the statute 
creating the offense. Ordinarily proof of 
any day before the finding of the indictment, 
and within the statute of limitations, will be 
sufficient. Armstrong v. State, 145 Indiana, 
609; Gratz v. Commonwealth, 96 Kentucky, 
162; United States v. Conrad, 59 Fed. Rep. 
458; Fleming v. State, 136 Indiana, 149; 
State v. McCarthy, 44 La. Ann. 323. * * * 
3. Much the same observations may be 
made with respect to the averment of place, 
which was simply “in the county of Appa¬ 
noose, in the Southern District of Iowa, and 
within the jurisdiction of this court.” * * * 
While in this country it is usual to state 
the town as well as the county, it has not 
been generally deemed necessary to do so, 
and most of the authorities assume that an 
allegation is sufficient after verdict which 
shows it to have been done within the juris¬ 
diction of the court. Heikas v. Common¬ 
wealth, 26 Penn. St. 513; United States v. 
Wilson, Baldwin, 78; Carlisle v. State, 32 
Indiana, 55; State v. Goode, 24 Missouri, 
361; State v. Smith, 5 Harr. 490; Barnes v. 
State, 5 Yerg. 186; Covy v. State, 4 Port. 
1S6; Win gar d v. State, 13 Georgia 396; State 
v. Warner, 4 Indiana 604. Indeed, an in¬ 
dictment charging the offence to have been 
committed in one town is supported by proof 
that lit was committed in a different town 
within the same county and within the juris¬ 
diction of the court. Commonwealth v. Tol - 
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liver, 8 Gray, 386; Commonwealth v. Creed, 
8 Gray 387; Carlisle v. State, 32 Indiana 55; 
Commonwealth v. Lavery, 101 Mass. 207; 
People v. Honey man, 3 Denio, 121. 

i 

VI I 

j 

CONCLUSION | 

On the basis of the authorities heretofore cited, 
particularly the decision and opinion of this Court 
in the Jacobs case, it is respectfully submitted that 
the judgment of the lower court should be reversed. 

Leo A. Rover, 

United States Attorney,] 
Neil Berkinshaw, j 
Assistant United States Attorney,\ 
Harold W. Orcutt, 
Assistant United States Attorney,] 
Attorneys for Appellant. 
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IN THE 

Court of Appeals, District of Columbia. 

October Term, 1930. 


No. 5291, Special Calendar. 


United States, Appellant, 

v. 

Edward E. Denison. 


MEMORANDUM OF APPELLEE RE JURIS¬ 
DICTION OF COURT . I 

I. | 

STATEMENT. j 

No motion to dismiss the appeal herein has been 
filed with the court, but in the oral argument the 
appellee questioned the jurisdiction of this court to 
entertain this appeal, and the court indicated that lit 
would, on its own motion, consider the question. Tljie 
appellee denies the jurisdiction of this Honorable 
Court over the subject matter and in support thereof, 
with leave of the court first had and obtained, files 
this memorandum. ! 

I 

This is an appeal by the United States from ja 
decision of the Supreme Court of the District of 
Columbia sustaining a demurrer to the indictmerit. 
The decision of the lower court was based upon the 
construction and interpretation of Section 3 of the 
National Prohibition Act (41 Stat. 308, Title II, 27 
U. S. C. 12) and of Section 32 of the same Act (41 
Stat. 317, Title 11, 27 U. S. C. 49). 
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An appeal may be taken by and on behalf of the 
United States direct to the Supreme Court of the 
United States from a decision or judgment sustaining 
a demurrer to an indictment where such decision or 
judgment is based upon the construction or interpre¬ 
tation of the statute upon which the indictment is 
founded (18 U. S. C. 682). It is clear that this court 
is excluded from appellate jurisdiction in all cases in 
which appellate jurisdiction is conferred by this 
statute on the Supreme Court. 

II. 

STATUTES CONFERRING APPELLATE JURIS¬ 
DICTION ON SUPREME COURT. 

1. The United States Code, Section 345 of Title 
28 provides: 

‘‘A direct review by the Supreme Court of an 
interlocutory or final judgment or decree of a 
district court may be had where it is so provided 

in the following sections and not otherwise: 

* * * * * * 

“(2) Section 682 of Title 18, where the decis¬ 
ion of the district court is adverse to the United 
States * * * ” 


2. The United States Code, Section 682 of Title 
18, provides: 

“A writ of error may be taken by and on behalf 
of the United States from the district courts 
direct to the Supreme Court of the LTnited States 
in all criminal cases, in the following instances, 
to-wit: 

“From a decision or judgment quashing, setting 
aside, or sustaining a demurrer to , any indictment , 
or any count thereof, where such decision or 

i V' * 
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I 

i 

i 

i 

I 


judgment is based upon the invalidity, or con¬ 
struction of the statute upon which the indictment 
is founded. * * *” (Italics ours.) 

j 

III. | 

SUPREME COURT HAS EXCLUSIVE JURIS¬ 
DICTION. 

i 

I 

The United States Code, Section 225 of Title 128, 
provides: 

I 

i 

“(a) Review of final decisions . The circuit 
courts of appeal shall have appellate jurisdiction 
to review by appeal or writ of error final decision^— 
“First. In the district courts, in all ciises 
save where a direct review of the decision may be 
had in the Supreme Court under Section 345 of 
this title * * (Italics ours.) 

i 

| 

In the case of Mitchell Coal and Coke Company j v. 
Pennsylvania Railroad Company , 192 Fed. 475 (Cert. 
Den. 223 U. S. 733, 56 L. Ed. 635), the circuit court 
of appeals for the third circuit in considering Section 5 
of Act of Congress, March 3, 1891 (26 Stat. 286) which 
provides, among other things, that appeals may be 
taken from the district courts direct to the Supreme 
Court in any case in which the jurisdiction of the court 
is in issue, held that circuit courts of appeal were 
excluded from appellate jurisdiction in all cases j in 
which appellate jurisdiction is conferred by this section 

i 

on the Supreme Court. See also Blumenstock Pros. 
Advertising Agency v. Curtis Pub. Co. (C. C. A. 7th), 
258 Fed. 927; Crawford v. McCarthy (C. C. A. 7th), 
148 Fed. 198; Chin Wey v. Wixon (C. C. A. 1st), 4 F. 
(2d) 247; V. S. v. Jahn , 155 U. S. 109, 39 L. Ed. 87; 
Marble Co. v. United States, 213 U. S. 10, 53 L. Ed. 
675; U. S. v. Congress Construction Co., 222 U. S. 199, 
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56 L. Ed. 163; Male v. Atchinson Ry. Co., 240 U. S. 
97, 60 L. Ed. 544: Merriam Co. v. Saalfield, 241 U. S. 
22, 60 L. Ed. 868. 


IV. 

THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA IS A DISTRICT COURT OF THE 

UNITED STATES. 

Section 61 of Chapter 1 of the Code of Law for the 
District of Columbia, amended to June 7, 1924, 
provides: 

“The said court (Supreme Court of the District 
of Columbia) shall possess the same powers and 
exercise the same jurisdiction as the circuit and 
district courts of the LTiited States, and shall be 
deemed a court of the United States. * * *” 

In the case of Amstein v. United States, 54 App. 
D. C. 199 (Cert. Den. 264 U. S. 595, 68 L. Ed. 867), 
this court held that the Supreme Court of the District 
of Columbia is a “district court of the United States,” 
within the Penal Code, Section 340 (Comp. Stat. Sec. 
10514), providing that the offense denounced by Sec¬ 
tion 37 (Comp. Stat. 10201) as to conspiracies to commit 
a crime, shall be cognizable in the district courts of the 
United States. See also Benson v. Henkel, 19S U. S. 
1, 13, 49 L. Ed. 919; U. S. v. Morse, 218 U. S. 493, 504, 
54 L. Ed. 1123: Federal Trade Com mission v. Klesner, 
274 U. S. 145, 71 L. Ed. 972. 

Under a statute permitting appeals in equity suits, 
in anti-trust cases, from a district court direct to the 
Supreme Court (15 U. S. C. 29), the Supreme Court 
of the United States has held that the District of 
Columbia Supreme Court has jurisdiction correspond- 
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ing to that which is exercised by federal district couiits, 
and the court of appeals of the District of Columbia 

i 

has no appellate jurisdiction of these cases. The 
appeal must be taken from the Supreme Court of ihe 
District direct to the Supreme Court of the United 
States. Swift and Company v. U. S. (Dist. Col. 1928), 
276 U. S. 311, 72 L. Ed. 587; U. S. v. Cooperative 
Canneries (Dist. Col. 1929), 279 U. S. 553, 73 L. tid. 


838. i 

The statute involved herein, namely the National 
Prohibition Act, is of course a federal statute, and the 
Supreme Court of the District of Columbia, when 
hearing cases arising under this act, is sitting as a 
District Court of the United States. 



THE DECISION BELOW IS BASED UPON | A 
CONSTRUCTION AND INTERPRETATION 
OF THE NATIONAL PROHIBITION ACT 


AND THE CONSTITUTION OF THE UNITED 


STATES. 


The decision below construes and interprets Sections 
3 and 32 of the National Prohibition Act and the Sixth 
Amendment of the Constitution of the United States. 
Section 3 of the Act prohibits the possession of in¬ 
toxicating liquors except as authorized in other sections 
of the Act. Section 32 deals with indictments and 
contains certain rules governing criminal pleading: in 
prohibition cases. 

In the demurrer to the indictment, the defendant 
alleges that the same is insufficient and cites nine 
reasons in support of this allegation. 

The first ground reads as follows: 


i 


i 
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“The indictment fails to allege the commission 
by the said defendant of any offense against any 
law of the United States.’’ (R. 2.) 

The seventh ground reads as follows: 

“Failing to allege ‘that the act complained of 
was then and there prohibited and unlawful’ the 
said indictment is fatally defective in this— 

“(a) That it fails to negative the defensive 
averments of the statute under which possession 
of intoxicating liquor mav be and become unlaw¬ 
ful. * * * ” (R. 2.) 

Section 32 of the act above referred to provides that 
“it shall not be necessary in any * * * indictment to 
give the name of the purchaser or to include any 
defensive negative averments, but it shall be sufficient 
to state that the act complained of was then and 
there prohibited and unlawful. * * *” It will be 
noted that the seventh ground of the defendant’s 
demurrer directly puts in issue the construction and 
interpretation of this section of the act. 

The ninth reason set forth in the demurrer reads as 
follows: 

“The indictment is fatallv defective in that it 
fails absolutely to comply with the requirements 
of the Sixth Amendment to the Constitution of 
the United States.” (R. 3.) 

In order to show that the opinion below was based 
upon a construction and interpretation of certain 
sections of the National Prohibition Act and of the 
Constitution, we quote the following brief extracts 
from the court's opinion: 

“Now, with respect to the National Prohibition 
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Act, Section 32 of Title 2, of the National Prohi¬ 
bition Act provides, in terms that in any informa¬ 
tion or indictment for violation of that act: 

‘“It shall not be necessary in any affidavit, 
information, or indictment to give the name of 
the purchaser or to include any defensive nega¬ 
tive averments, but it shall be sufficient to siate 
that the act complained of was then and there 
prohibited and unlawful, but this provision shall 
not be construed to preclude the trial court from 
directing the furnishing the defendant a bill of 
particulars when it deems it proper to do so.’” 
(R. 7.) (The court then cites a number of cases 
interpreting Section 32 of the act.) 

♦ ^ *1* •»!* i «•* 

**“ ^ ^ *T* 

Discussing the case of Leonard v. United States, i the 
court below said: 

“After quoting the provisions of Section 32 of 
Title II of the National Prohibition Act, the 
court added: 

i 

‘“It is our view that by this section, Congress 
intended to establish a special rule of criminal 
pleading under this act, * * ’ 

“And the court, in affirming the judgment below, 
said: 

‘“A charge that defendant manufactured I in¬ 
toxicating liquor is a charge, in the words of The 
statute, of the complete offense named in the 
statute. The case is not one where some actj> of 
a given class are prohibited and others are not; 
everything of that class is absolutely forbidden, 
save for the exceptions and permissions which, in 
view of Section 32, constitute defensive negative 
averment,’ and need not be mentioned.’” (R. 
8-9). 

****** I* 


i 


i 
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“The defendant attacked it on the ground, 
among others, that the information failed to 
allege, in the words of said Section 32 of Title II 
of the National Prohibition Act, that the act 
charged was‘p r °hibited and unlawful.’” (R. 10.) 


“‘Section 32, Title 2, of the Prohibition Act 
* * * provides it shall not be necessary to include 
any defensive negative averments in the informa¬ 
tion, but that it shall be sufficient to state that the 
act complained of was then and there prohibited 
and unlawful. * * *'” (R. 10-11.) 

lie J(£ 5jc * * 

“The prohibition statute provides that the 
defendant may ask for a bill of particulars to 
make it more specific. I am familiar with the 
cases that I have read here. In other words, if 
a man is charged with criminal libel, various news¬ 
paper articles may be set out. The court says 
that charges an offense, if the defendant wants 
to be advised with greater particularity, he can 
ask for a bill of particulars and that will be fur¬ 
nished.." (It. 11.) 

* * ijc * * * 


“The law says, and some of these decisions 
say, that you can ask for a bill of particulars. It 
is discretionary with the court whether he grants 
it. If the indictment is bad, a bill of particulars 
will not cure it. * * **’ (It. 12.) 

* * * * * sic sje 


A casual reading of the decision below will conclu¬ 
sively show that the court construed and interpreted 
Section 32 of the National Prohibition Act and that 
his judgment was based upon such construction and 
interpretation. 

The opinion frequently refers to the Sixth Amend¬ 
ment of the Constitution and the court construes that 
amendment in reference to the indictment in the 
instant case. 
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The appellant’s brief and argument is based entirely 
upon the construction of Section 32 of the Act. The 
decision in the case of Jacobs v. U. S ., 58 App. D.jC. 
62, which is relied upon by the Government, is based 
upon the construction and interpretation of Section: 32 
of the Act which permits, among other things, the 
furnishing the defendant a bill of particulars. The 
court held that since this section permitted a bill! of 
particulars, and since the defendants made no request 
for such a bill, the indictment was sufficient. Xhe 
appellant’s brief is replete with references to Section 
32, and the Government’s principal argument upon 
appeal is that the court below misconstrued Section! 32 
of the Act. On page 10 of its brief, the appellant 
states: “Under Section 32 of the National Prohibition 
Act, the great weight of authority is to the effect that 
the indictment here under consideration is sufficient.” 
Most of the cases cited by the appellant deal with the 
construction and interpretation of Section 32. Frpm 
what has been said, it is obvious that the decision of 
the court below is based upon an interpretation of the 
statute. It follows, therefore, that the Government’s 
appeal should have been direct to the Supreme Court 
of the United States. 


VI. 

DECISIONS HOLDING THAT SUPREME 
COURT HAS NO APPELLATE JURISDIC¬ 
TION OVER DISTRICT OF COLUMBIA 
COURTS IN CRIMINAL CASES APPLY 
ONLY TO APPELLATE TRIBUNALS X$D 
DO NOT GOVERN THE DISTRICT SUPREME 
COURT SITTING AS A TRIAL COURT, j 

i 

There are several cases, which at first blush appear 
to deny the jurisdiction of the Supreme Court! to 


i 
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review judgments of the Supreme Court of the District 
of Columbia in criminal cases. The case of Cross v. 
United Slates, 145 U. S. 571, 36 L. Ed. 821, is one of 
the leading cases on this question. This was a writ of 
error to the Supreme Court of the District of Columbia 
to review a judgment of the general term of that court, 
affirming a judgment of the special criminal term of 
that court. The case came before the Supreme Court 
on motion to dismiss the writ of error. The Govern¬ 
ment contended that criminal cases could not be 
brought from the courts of the District to the Supreme 
Court, claiming that Section 5 of the Judiciary Act of 
March 3, 1891, providing that appeals and writs of 
error may be taken ‘‘from the District Courts or from 
the existing Circuit Courts directly to this Court in 
cases of conviction of a capital or otherwise infamous 
crime” did not govern judgments of the Supreme 
Court of the District of Columbia in criminal cases, 
but applied only to District Courts of the United 
States. The Court said: 

‘‘If the disposal of the motion turned on this 
point, the words ‘any Court of the United States 7 
are so comprehensive that, used as they are in 
connection with convictions subject to the penalty 
of death, the conclusion might be too technical 
that Congress intended to distinguish between 
Courts of one class and of the other. But the 
difficulty with the section is that it manifestly 
does not contemplate the allowance of a writ of 
error to any appellate tribunal, but only to review 
the final judgment of the Court before which the 
respondent was tried, where such judgment could 
not otherwise be reviewed by writ of error or 
appeal. It is the final judgment of the trial 
court that may be re-examined upon the applica¬ 
tion of the respondent, and it is to that court that 
cause is to be remanded, and by that court that 
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the judgment of this court is to be carried into 
execution * * *. 

“The Supreme Court of the District of Colukn- 
bia, sitting in general term in review of the 
sentences of the Criminal Court, held by one! of 
the Justices, occupies the same position as any 
other court with appellate jurisdiction * * Vf 


A careful review of the cases holding that the Supreme 
Court has no appellate jurisdiction over District | of 
Columbia Courts in criminal cases will conclusively 
show that the decisions are based upon the ground that 
the appeal was from an appellate tribunal, thatj is 
from the District Supreme Court sitting in general 
term or from the District Court of Appeals, rather 
than from the trial court. Obviously the various 
statutes permitting a direct appeal to the Suprejne 
Court from the District Courts do not contemplate 
the allowance of an appeal from any appellate tri¬ 
bunal. These cases, therefore, can not be cited ^nd 
are not authoritative on the question of the appellate 
jurisdiction of the Supreme Court over a criminal 
case in the Supreme Court of the District of Columbia, 
passed upon at nisi prius. 

VII. 

CONCLUSION. 

For the reasons stated, it is respectfully submitted 
that this Honorable Court has no jurisdiction of this 
appeal. j 

E. Hilton Jackson, j 
Everett Sanders, 
William E. Leahy, 
Attorneys for Appellee. 


i 
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BRIEF OF APPELLEE. 


I. | 

Statement. 

i 

The statement of facts by the appellant demon¬ 
strates in advance the anxiety of the Government 
because of the lack of particularity of the indict¬ 
ment in the instant case. The appellant introduces 
into the record for the first time that the defendant 
is a “Representative in Congress from the State 0f 
Illinois,” and further that the possession in ques¬ 
tion took place in the “ House Office Building, Room 
411, which is the office of Representative Denison.;” 
In this way, appellant by the statement of facts 
seeks to cure one of the essential vices of the indict¬ 
ment, to-wit, its lack of particularity as to placfe. 
The statement of facts also seems to assume that 




2 


any indictment, however far it may fall short of 
the requirements of the Sixth Amendment of the 
Constitution of the United States providing, among 
other things, that the defendant is entitled to be 
‘‘informed of the nature and cause of the accusa¬ 
tion/’ may be cured by an “application for a bill 
of particulars.” The decisions are to the contrary. 

The Transcript of Record on file in this court 
shows that the defendant, Edward E. Denison, is 
one of two joint defendants indicted in the same 
count for the possession of intoxicating liquors, 
against the form of the statute in such case made 
and provided (R. 1). The court below sustained a 
demurrer to the indictment, and directed that the 
same be, dismissed on the following grounds: 

“The court feels that this indictment is bad, 
in that it does not sufficiently charge the de¬ 
fendant with the cause and nature of the accu¬ 
sation against him. lie would not be able, from 
that indictment, properly to prepare his defense 
or plead it—whatever that defense was, whether 
acquittal, conviction, or a plea of guilty—in the 
event lie should be indicted in the same lan¬ 
guage, or any other, for the same offense, at 
some future date” (R. 16). 

Other grounds were urged upon the court but he 
did not find it necessary to discuss the same in view 
of the fact that he had already found the indictment 
bad for the reasons above stated (R. 16). These 
additional grounds are fully set forth in the de¬ 
murrer (R. 1-3). 
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II. 

Opinion Below. 

The opinion of the Supreme Court of the District 
of Columbia is quoted in full in the Transcript of 
Record (R. 3-17). 

. i 

i 

III. 

. i 

Questions Presented. 

j 

1. Does the indictment fairly or sufficiently inform 

the defendant of the charge he is expected to meet 
at trial? j 

2. Would a judgment rendered on the indictment 
be a complete defense to a second prosecution for 
the same alleged offense? 

3. Is the indictment bad for duplicity in that! it 

charges the commission of distinct and separate 
offenses by different defendants in one and the saine 
count ? ; 

IV. 

| 

Statutes and Laws Involved. 

I 

Sixth Amendment of the Constitution of t^he 
United States: j 

i 

i 

“In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been com¬ 
mitted, which district shall have been previously 
ascertained by law, and to be informed of the 
nature and cause of the accusation; to be con- 
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fronted with the witnesses against him; to have 
compulsory process for obtaining Witnesses in 
his favor, and to have the Assistance of Counsel 
for his defense.” 

National Prohibition Act, 41 Stat. 308, Title II, 
Sec. 3 (27 U. S. C. 12): 


“No person shall manufacture, sell, barter, 
transport, import, export, deliver, furnish or 
possess any intoxicating liquor except as au¬ 
thorized in this chapter, and all the provisions 
of this chapter shall be liberally construed to 
1 he end that the use of intoxicating liquor as a 
beverage may be prevented. 

“Liquor for nonbeverage purposes and wine 
for sacramental purposes may be manufactured, 
purchased, sold, bartered, transported, im¬ 
ported, exported, delivered, furnished and pos¬ 
sessed, but only as herein provided, and the com¬ 
missioner may, upon application, issue permits 
therefor: Provided, That nothing in this chap¬ 
ter shall prohibit the purchase and sale of ware¬ 
house receipts covering distilled spirits on de¬ 
posit in Government bonded warehouses, and 
no special tax liability shall attach to the busi¬ 
ness of purchasing and selling such warehouse 
receipts.” 

National Prohibition Act, 41 Stat. 317, Title II, 
Sec. 33 (27 U. S. C. 50): 

“The possession of liquors by any person not 
legally permitted under this chapter to possess 
liquor shall be prima facie evidence that such 
liquor is kept for the purpose of being sold, bar¬ 
tered, exchanged, given away, furnished, or oth¬ 
erwise disposed of in violation of the provisions 
of this chapter. But it shall not be unlawful to 
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possess liquors in one’s private dwelling while 
the same is occupied and used by him as his 
dwelling only and such liquor need not be re¬ 
ported, provided such liquors are for use only 
for the personal consumption of the owner 
thereof and his family residing in such dwelling 
and of his bona fide guests when entertained-by 
him therein; and the burden of proof shall|be 
upon the possessor in any action concerning the 
same to prove that such liquor was lawfully 
acquired, possessed, and used.” 


The appellant cites Section 32 of the National 
Prohibition Act (27 U. S. C. 49) as the only statute 
concerned herein. Consequently we have found it 
necessary to supplement the Government’s brief !by 
citing other statutes and laws involved in this 
appeal. j 

i 

V. 

| 

Argument. 


The indictment is fatally defective because it fails 
to charge the offense with sufficient certainty to com¬ 
ply with the Sixth Amendment of the Constitution 
of the United States, which requires that the de¬ 
fendant “be informed of the nature and cause |of 
the accusation,” in that the Supreme Court of the 
United States has often construed that amendment 
to require the charge to set forth “identifying facts 
and circumstances so descriptive as to time, pla£e, 
circumstances and other earmarks” that the defend¬ 
ant is definitely and with particularity informed'of 


i 
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the nature and cause of the accusation. There are 
two principles by which it may be determined 
whether tlie defendant has been informed of the na¬ 
ture of the accusation. First, that it must be suf¬ 
ficiently certain to enable the defendant to plead 
jeopardy in a subsequent indictment; and second, 
that it must l>e sufficiently certain as a pleading to 
enable the defendant to make his defense. U. S. v. 
Aviles, 222 Fed. 474. 

The construction of the Sixth Amendment has 
been so definitely given bv the United States Su- 
preme Court that it is settled until changed by that 
Court, and is binding on all Federal courts unless 
and until it has been bv that Court overruled. In 
the case of Armour Packing Company v. United 
States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681, 
the court said: 

‘‘This Court has frequently had occasion to 
hold that the accused is entitled to know the na¬ 
ture and cause of the accusation against him, 
and that a charge must be sufficiently definite 
to enable him to make his defense and avail 
himself of the record of conviction or acquittal 
for his protection against further prosecutions, 
and to inform the Court of the facts charged, 
so that it may decide as to their sufficiency in 
law to support a conviction, if one be had, and 
the elements of the offense must be set forth in 
the indictment with reasonable particularity of 
time, place, and circumstances. ” 

In the case of United States v. Cruikshank, 92 
U. S. 542, 23 L. Ed. 588, the court held that this rule 
is based upon the Sixth Amendment itself. 

The Supreme Court of the United States has not 
had occasion to pass upon the application of this 
rule in cases kindred to the one at bar, but a number 
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of decisions have been rendered by United States 
Circuit Courts of Appeal which directly hold the 
rule applicable to this kind of charge. These ca^es 
hold that an indictment charging commission ot a 
described liquor violation, within the District, 
County, or City, on a day specified, without further 
particulars, is insufficient. 

In Lynch v. United States (C. C. A. Okla. 1925) 
10 F. (2d) 947, the Court said at page 949: 


4 4 The time of the alleged offense stated in the 
indictment in this case, December 7, 1922, giyes 
the defendant no notice or information that En¬ 
ables him to prepare his defense and in no way 
identifies the occasion referred to, because un¬ 
der that averment the prosecutor is privileged 
to prove the alleged offense, in this case the de¬ 
fendant’s possession of the whisky, at any tpne 
within the three years prior to the filing of fhe 
indictment, which constituted the time before 
the statute of limitations ran. Winters v. Uni¬ 
ted States, 201 F. 845, 847, 120 C. C. A. 175; 
Carpenter v. United States (C. C. A.) 1 F. (2d) 
314.” I 


4 4 In determining the question whether or not 
the indictment set forth the facts which the 
prosecutor claimed constituted the offense Iso 
particularly as to enable the defendant to avail 
himself of a conviction or acquittal in defeiise 
of another prosecution for the same offence, 
the indictment and the judgment alone can be 
considered. The evidence can not be considered 
because the evidence does not become a part 
of the judgment. Fontana v. United States, 
(C. C. A.) 262 F. 283, 286; Floren v. United 
States, 186 F. 961, 962, 964, 108 C. C. A. 577; 
Winters v. United States, 201 F. 845, 848, 120 
C. C. A. 175.” 
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‘ 4 So it was that because under this indictment 
the prosecutor might prove the possession of the 
pint of whisky by the defendant at any time 
within three years prior to the filing of the in¬ 
dictment, that document gave the defendant no 

information when within those three vears the 

* 

prosecutor would seek to prove the alleged of¬ 
fense. Pawhuska in Osage County, Oklahoma, 
is not an inconsiderable city; it covers a con¬ 
siderable area, has many residences, many 
places of business, many stores, many places 
where one might have the possession of a pint 
of whisky. The indictment gave the defendant 
no information at what place in that city, 
whether in his residence, in some store, on some 
street, in some restaurant or hotel, or in some 
other place in that city, the United States 
would endeavor to prove that the defendant had 
possession of the pint of whisky. The defend¬ 
ant could not have had that possession on any 
occasion when that occasion was not capable of 
identification, either by surrounding circum¬ 
stances, persons or other earmarks, which would 
have) given the defendant notice of the occasion 
on which the prosecutor would attempt to prove 
the offense charged. And the latter knew when 
the indictment was drawn what that occasion 
was, the time, place, circumstances surrounding 
it, persons present, the identifying earmarks of 
that occasion. Nevertheless, the only informa¬ 
tion on this subject given the defendant by the 
indictment was that he had this whisky in his 
possession at some time within three years prior 
to the filing of the indictment at some place in 
the city of Pawhuska. If the United States had 
set forth in this indictment substantial identi¬ 
fying facts of the time, place or occasion where 
it would attempt to prove the possession of the 
whisky, such as that it was on Kihika Street, 
near Main Street, in Pawhuska, about the middle 
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of Hie block, in an automobile, in the presence:of 
T. A. Hubbard, George Blaine, and Mr. Strong, 
or any other distinctive earmarks of the time, 
place, or occasion, the indictment might well 
have been sustained. Such information would 
have enabled the defendant to investigate the 
charge, to learn who were and who were hot 
present on the occasion, hence who were possible 
witnesses, to investigate the entire matter stud 
to prepare his defense to the charge. But tlnjre 
was nothing of this kind in the indictment. T|n- 
der it the defendant might have been called; to 

c? 

meet testimony that at anv time of the davior 

• ■ * i 

night within three vears of tlie tiling of the Sn- 
dictment, at any place in the city of Pawhuska, 
he had possession of this pint of whisky. 

“Were a subsequent prosecution brought for 
the same offense a judgment of conviction I or 
acquittal under this indictment would avail the 
defendant nothing. The identity of the offenses 
would be a matter of conjecture. The indict¬ 
ment and judgment in this case if offered hi a 
subsequent trial for the same offense would|fit 
manv different occasions. There would be noth- 

i 

ing to show that the alleged offenses were ideiiti- 
cal. We are satisfied the motion to quash file 
indictment should have been sustained, and that 
the failure so to do was serious and prejudicial 
error. ’ ’ 

Tn the case of Jarl v. United States (0. C. A. Nebr. 

1927) 19 F. (2d) 891, the Court said at page 892:! 

i 

“It will be observed that neither count speci¬ 
fies the day and the prosecution would not have 
been restricted in that respect, if it had, nor the 
kind of int oxicatiny liquor, nor the amount, nor 
the particular places in the city of Omaha. The 
first count does not name the place from which 
nor the place to which the transportation was 
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made, nor the purpose therefor, nor how it was 
made, whether by truck, wagon, street car, auto¬ 
mobile, or otherwise, or any other identifying 
fact; and the second does not name the particu¬ 
lar place, the purchaser, nor the price. There 
are no circumstances stated connected with 
either transaction which identify and distin¬ 
guish them from a multitude of other like trans¬ 
actions that might be charged against these 
parties in the same general or specific terms. 
If this procedure is to l>e approved it must be 
applied to all criminal causes alike. When a 
trial comes on, if there be procurable evidence 
of more than one transaction within the terms 
of the general charge, the District Attorney 
mav select one which the Grand Jurv did not 
intend to find. The reasons for some particu- 
laritv in charging all criminal offenses are well 
understood, among them: To identify the 
charge, so that defendant be not. put upon trial, 
without authority, for an offense other than the 
one covered by the indictment; to enable the de¬ 
fendant to plead thereto, specially or generally, 
and if his special plea should be overruled, to 
intelligently prepare his defense; and to pro¬ 
tect him on the record in his constitutional right 
from being twice put in jeopardy for the same 
offense. 1 Wharton on Grim. Law (7th and Rev. 
Ed.) Sections 299-304. And for the purpose of 
securing these rights the Sixth Amendment re¬ 
quires that defendant be informed of the nature 

and cause of the accusation. Informed bv 

•/ 

whom, when and how? By the grand jury 
through its indictment, mentioned in the pre¬ 
ceding amendment, returned into court as a re¬ 
sult of its secret inquest. The amendments 
recognized and gave protection to established 
principles. An indictment for larceny was not 
good unless it named the property stolen with 
some definiteness and its owner, for arson some 
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description of the building to which fire was 
set, for forgery the instrument forged or to 
which the forged signature was attached, fop 
obtaining property by false pretenses the owneir 
and the false pretenses resorted to, for obstruct¬ 
ing a highway a description of it and where and 
how it was obstructed, for murder the circum¬ 
stances connected with the homicidal act, et£. 
Thus a defendant was informed of the nature 
and cause of the accusation, he could plead for¬ 
mer jeopardy if he had been or should there¬ 
after be indicted for the same offense, and if 
he went to trial he was enabled from the charge 
itself to make his defense. No circumstances 
are pleaded in connection with either charge iin 
these two counts that protected the defendants 
in any of these rights. These requirements of la 
good indictment have been repeatedly stated 
by the Supreme Court, by this court and other 
courts. In Armour Packing Company v. United 
States, 209 U. S. 56, 83, 28 S. Ct. 428, 436 (52 
L. Ed. 681), it is said: 

I 

“ ‘This court has frequently had occasion to 
hold that the accused is entitled to know tlie 
nature and cause of the accusation against 
him, and that a charge must be sufficiently 
definite to enable him to make his defense aqd 
avail himself of the record of conviction or 
acquittal for his protection against further 
prosecutions.’ I 

“In Harper v. United States, 170 F. 385, this 
court quoted with approval from an opinion <j>f 
Hie Ninth Circuit as to the required definiteness 
of an indictment for the purpose of pleading 
former jeopardy thus: 

i 

“ ** * * And, in case any other proceed¬ 

ings are taken against him for a similar of- 
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fense. whether the record shows with accu¬ 
racy to what extent he may plead a former 
acquittal or conviction. ’ 

“Again, in Horn v. United States, 182 F. 721, 
728, we said: 

“ ‘The true test therefore is, not whether the 

indictment might possibly have been made 

more certain, but whether it contains every 

element of the offense intended to be charged 

mt'l sufficiently apprises the accused of what 

they must be prepared to meet, aufl, in case 

any other proceedings are taken against them 

for a similar offense, whether the record 

shows with accuracv to what extent thev mav 

* • %> 

plead a former acquittal or conviction.’ 

“This statement of the principle was taken 
from Cochran & Savre v. United States, 157 
U. S.| 286, 290, 15 S. Ct. 028, 39 L. Ed. 704. Mr. 
Justice Brown wrote tin* opinion in that case, 
and thereafter, speaking for the court in Led¬ 
better v. United States, 170 U. S. 606, 609, 610, 
18 S. Ct. 774, 775 (42 L. Ed. 1162), lie said: 

“ *\Ve have no disposition to qualify what has 
already been frequently decided by this court, 
that where the crime is a statutory one it 
must be charged with precision and certainty, 
and every ingredient of which it is composed 
must be elearlv and accuratelv set forth, and 
that even in the cases of misdemeanors the 
indictment must be free from all ambiguitv, 
and leave no doubt in the minds of the accused 
and the court of the exact offense intended to 
be charged.’ 

“In support of this proposition he cited 
Evans v. United States, 153 U. S. 584, 14 S. Ct. 
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934, 38 L. Ed. 830, in which he, again speaking 
for 1 lie court, said: 

i 

“ ‘Even in the cases of misdemeanors, the 
indictment must be free from all ambiguity, 
and leave no doubt in the minds of the ac¬ 
cused and the court of the exact offense in¬ 
tended to be charged, not only that the former 
may know what he is called upon to meet, bill 
that, upon a plea of former acquittal or con¬ 
viction, the record mav show with accuracy 
the exact offense to which the plea relates.’ 

“That protection secured by the Fifth Amend¬ 
ment against being twice put in jeopardy for 
the same offense, applied to misdemeanors as 
well as felonies, was adjudged in Ex Parte 
Lange, 18 Wall. 163, 21 L. Ed. 872.” 


See also: 


Turk v. United States, (C. 0. A. Okla. 1927), 
20 F. (2d) 129; 

Part son v. United States, (C. 0. A. Mo. 1927), 
20 F. (2d) 127; 

Gaughan v. United States, (C. C. A. Neb.), 19 
F. (2d) 897; 

Corcoran v. Fluted States, (U. C. A. Neb.), 19 

F. (2d) 901; | 

United States v. Wallace, (P. C. Pel.), 35 F. 
(2d) 552; 

Hood v. United States, (C. C. A. Okla.), 43 F. 
(2d) 353; 

United States v. Berger, (Pa. I list. 1925), 9 p. 

(2d) 167; | 

Hunter v. District of Columbia, 47 App. I). C. 

406; | 

Jamison v. District of Columbia, 47 App. D. C. 
411. 


j 

| 

i 

i 

i 

i 

| 

j 

j 

i 

j 

i 
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The offense must be charged with precision and 
certaintv, and everv ingredient of which it is com- 
posed must be accurately and clearly alleged. 
United States v. Cook, 17 Wall. 168, 21 L. Ed. 538; 
United States v. Cruikshank, 92 U. S. 542, 23 L. 
Ed. 588. 

The fact that the statute in question, read in the 
light of the common law and of other statutes on 
the like matter, enables the court to infer the intent 
of the pleader, does not dispense with the necessity 
of alleging in the indictment all the facts necessarv 
to bring the case within that intent. United States 
v. Carl105 U. S. 611, 26 L. Ed. 1135. 

The same rule prevails in the case of misdemean¬ 
ors. The indictment must be free from all ambigu¬ 
ity, and leave no doubt in the mind of the accused or 
of the court of the exact offense intended to be 
charged; not onlv that the former mav know what 
he is called upon to meet, but that upon a plea of 
former acquittal or conviction the record may show 
with accuracy the exact offense to which the plea 
relates. United States v. Simmons, 96 U. S. 360, 
24 L. Ed. 819; United States v. Hess, 124 U. S. 483, 
31 L. Ed. 516; Pettibone v. United States, 148 U. S. 
197, 37 L. Ed. 419; Evans v. United States, 153 U. S. 
584, 3S L. Ed. S30; In re Greene, 52 Fed. 104. 

II. 

The Government relies wholly on Sec. 32, Title II, 
of the National Prohibition Act, claiming that under 
this section the indictment here under consideration 
is sufficient. The provision of Section 32 that an 
information or indictment need not “include anv 
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defense averments” does not nullify and dispose 
of the Constitutional requirement that the indict¬ 
ment shall contain, and state with precision and cer¬ 
tainty, every ingredient of which the crime is coin- 
posed. United States v. Cook, 17 Wall. 168, 21! L. 
Ed. 538; United States v. Cruikshank, 92 U. S. 542, 
548, 23 L. Ed. 588. 

In the case of Aroniss v. United States, 13 F. (2d) 
620 (C. C. A. 3rd), the defendants were indicted for 
maintaining a common nuisance in violation of the 
National Prohibition Act. The court said at phge 
621: 


“To charge that a place was a common nui¬ 
sance, the pleading must show the acts there 
occurring, by which the place was used to vio¬ 
late the law. The mere allegation that it was 
a place where liquors were kept leaves the char¬ 
acter of the place open to dispute and therefore 
to uncertainty, for under the law liquors may 
be kept lawfully and kept unlawfully. 

“The provision of Section 32 of Title 2 of the 
Act (Com. St. Ann. Supp. 1923, Sec. lOUlS^s) 
that an information or indictment need not ‘in¬ 
clude any defensive negative averments’ dpes 
not dispose of the necessity that the indictment 
shall contain, and state with precision and cer¬ 
tainty, every ingredient of which the crime is 
composed. United States v. Cook, 17 Wall. 168, 


174, 21 I,. Ed. 538: United States v. Cruikshank, 
92 U. S. 542, 558, 23 L. Ed. 588. One ingredient 
is the use to which the place charged to bb a 
common nuisance was put; in this instance,.we 
surmise, the keeping of liquor for sale. But if 
liquor was not kept for that purpose, the place 
was not a common nuisance. Merely stating an 
offense in the words of a statute is not sufficient 


j 
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except in cases ‘where the words of the statute 
themselves * * * fullv, directlv, and ex- 

pres sly, without any uncertainty or ambiguity, 
set forth all the elements necessary to consti- 

i * 

tute the offense intended to be punished/ 
United States v. Simmons, 96 U. S. 360, 362 
(24 L. Ed. S19); Evans v. United States, 153 
U. S. 584, 587, 14 S. Ct. 934, 38 L. Ed. 830. 

“The statute declared on does not do this. It 
merely refers to a house where liquor is kept 
‘in violation of’ one of its provisions and leaves 
the pleader to show the violation bv statins: 
facts which come within its terms.” 

In the case of United States v. Eisenminger, 16 F. 
(2d) 816 (1). U. Del.), in speaking of Section 32 of 
the National Prohibition Act, the court said at page 
819: 


“Moreover, that section does not even pur¬ 
port to deal with the affirmative essential ele¬ 
ments of any offense, * * # It authorizes the 
employment of ‘prohibited and unlawful’ in the 
place of ‘defensive negative averments’ only. 
Negative averments are defined bv Bouvier as 
‘those in which a negative is used.’ 

“A clearer grasp of the term ‘defensive neg¬ 
ative averments’ may be had, however, I think, 

if it be remembered that one of the elementary 

•» 

principles of pleading in criminal cases is that 
it is not necessary to anticipate and negative 
matters of defense, and that where the statute 
creating the offense contains exceptions or pro¬ 
visos, not so incorporated with the clauses of 
the statute defining the offense that thev enter 
into its description and are inseparable from 
it, the indictment need not set out that the de¬ 
fendants do not come within the exceptions or 
negative the provisos, but that, on the other 
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hand, where the exceptions are stated in the 
clause which defines the offense, and are so 
incorporated with it that one cannot be jread 
without the other, or, if embodied in a subse¬ 
quent clause, section, or statute, they are so 
incorporated with the words used to define the 
offense that they become a part of the defini¬ 
tion, it is necessary, at least in the absence of 
statute, to negative them, so that the descrip¬ 
tion of the offense in the indictment may corre¬ 
spond with the description and elements iii the 
statute. United States v. Cook, 17 Wall.! 168, 
21 L. Ed. 538, Clark’s Crim. Proc., pp. 314*320. 
Thus it would seem that, at most, section 32 
goes no further than to permit the substitution 
of ‘prohibited and unlawful’ for an allegation 
that the accused are not within an exception or 
proviso of the statute defining the offense. ’ * 


In the case of Anderson v. United States, 294 Eed. 
593 (C. C. A. 2nd), the court said at page 596: j 

i 

“We do not think the fourth count of the in¬ 
dictment sufficiently alleges an offense uhder 
the act. It alleges that the plaintiff in error 
‘knowingly, wrongfully, and unlawfully’ did sell 
for nonbeverage purposes 500 cases of whisky. 
The charge is selling for nonbeverage purposes. 
There is no allegation in the count charging 

that the plaintiff in error did not have a permit. 
* * * # # * ! * 

“By title 2, Sec. 6 (Comp. St. Ann. Siipp. 
1923, Sec. 10138M>c), it is provided that nojone 
shall manufacture, sell, purchase, transport, or 
prescribe any liquor without first obtaining a 
permit from the Commissioner so to do. There¬ 
fore it was lawful to sell liquor for nonbeverage 
purposes. To do so without a permit is an of¬ 
fense. The lack of a permit is an essential alle- 


i 

i 


! 
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gation of the crime. We think it must be al¬ 
leged. United States v. Standard Brewery, 251 
U. S. 210, 40 Supt. Ct. 139, 64 L. Ed. 229; United 
States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
588; Brenner v. United States, (C. C. A.), 287 
Fed. 636. 

“The crime must be charged with precision 
and certainty, and every ingredient of which it 
is composed must be accurately and clearly al¬ 
leged. Evans v. United States, 153 U. S. 584, 
14 Sup. Ct. 934, 38 L. Ed. 830. To allege that 
what was done was unlawful is merelv to state 
the conclusion of the pleader. Brenner v. 
United States, supra. The facts supporting the 
legal conclusion must be alleged. To admit this 
essential fact is to render the indictment void. 

“Xor do we think that section 32, tit. 2, of the 
National Prohibition Act, excuses the require¬ 
ment to allege the fact here. Where a statute 
contains an exception which is so incorporated 
with the language defining the offense that it 
becomes in fact a part of the description, and 
the ingredients of the offense cannot be accu¬ 
rately described, if the exception is omitted, the 
indictment must show that the accused is not 
within the exception. United States v. Cook, 
84 U. ;S. (17 Wall.) 168, 21 L. Ed. 538; United 
States v. Carney, (1). C.), 228 Fed. 163. We 
conclude, therefore, that an ingredient of this 
crime was the sale of intoxicating liquors for 
nonbeverage purposes without having first ob¬ 
tained a permit, and that it is necessary to 
allege it.” 

See United States v. Dowling, 278 Fed. 630 (D. 0. 
Florida). 

It is an essential ingredient of the offense of 
possessing intoxicating liquor unlawfully that the 
person so charged shall not possess said liquor in 
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Ills private dwelling for his personal consumption, 
as authorized by Sec. 33 of the National Prohibition 
Act. In view of this fact the indictment must allege 
a definite time and place where the possession is 

i 

illegal. The indictment in the case at bar makjes no 
such allegation, and there is no refutation of this 
provision of the Act. 

In the case of United States v. Cleveland, i(Ala. 
1922), 281 Fed. 249, the Court said at page 252: 


“I come now to consider the objection to the 
second count where the charge is the possession 
by the defendant of 33 half pints of illicit liquor 
intended for use as intoxicating beverages. 
Here we will need to consider, with sections 3 
and 32 above quoted, section 33, which reads 
as follows: 


“ ‘ After February 1, 1920, the possession of 
liquors by any person not legally permitted 
under tins title to possess liquor shall be 
prima facie evidence that such liquor id kept 
for the purpose of being sold, bartered, ex¬ 
changed, given away, furnished, or otherwise 
disposed of in violation of the provisions of 
this title. Every person legally permitted 
under this title to have liquor shall report to 
the commissioner within ten days after the 
date when the Eighteenth Amendment of the 
Constitution of the United States goes into 
effect, the kind and amount of intoxicating 
liquors in his possession. But it shall not 
be unlawful to possess liquors in one’s pri¬ 
vate dwelling while the same is occupied and 
used by him as his dwelling only andj such 
liquor need not be reported, provided! such 
liquors are for use only for the personal con¬ 
sumption of the owner thereof, and his fkmily 
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residing in such dwelling and of his bona fide 
guests when entertained by him therein; and 
th<‘ burden of proof shall be upon the pos¬ 
sessor in any action concernhit/ the same to 
prove that such liquor was lawfully acquired, 
possessed and used.’ 


“We find here an express recognition of the 
right to have and consume liquors in one’s 
home. Notice that in the two sections forbid¬ 
ding the possession of liquors the language is 
qualified. In section 3, ‘Or possess any intoxi¬ 
cating liquor except as authorized in this act,’ 
while in section 33 it is, ‘The possession of liq- 
ors by any person not legally permitted ‘ * * 

shall be prima facie evidence,' etc. 


“So the possession of liquors in the home is 
both ‘authorized’ and ‘permitted' by the act, 
and so is its use there as an intoxicating bever¬ 
age, for section 33 savs: 

VT* 7 • 


“ ‘Provided such liquors are for use only for 
the personal consumption of the owner 
thereof and his family,’ etc. 


“In the face of this provision, is it sufficient 
to allege in the indictment, as here, merely the 
possession of the liquor by defendant and his 
intended use thereof as a beverage? 

“It is urged that section 32, above quoted, 
says it shall not be necessary for the indictment 
to include anv defensive negative averments. 
However, the section does not stop there; it 
continues: 


“ ‘ But it shall be sufficient to state that the 
act complained of was then and there pro¬ 
hibited and unlawful.’ 
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What was meant by 'then and there/ unless 
it was the time and place when the liquor was 
possessed by defendant? Must not the iiidict- 
ment then state this time and place? Tf so^ this 
would not he a negative or defensive averment, 
but a positive one. As long ns the act recognizes 
the right of possession and use at certain places, 
and makes such possession illegal only at Other 
places, then an indictment, to be sufficient, 
should state a time and place where the posses¬ 
sion was illegal.” 


In the case of United States v. Boasberg/ (La. 
1922), 283 Fed. 305 (Writ of Error dismissed 260 
U. S. 756, 43 S. Ct. 246, 67 L. Ed. 498) the Court said 
at page 312: 


"This leaves counts 4 and 5 of the second 
indictment to be considered. While the Na¬ 
tional Prohibition Act makes possession of in¬ 
toxicating liquor for beverage purposes gjenor- 
erallv unlawful, section 33 of title 2 of the act 
contains the proviso that it shall not b0 un¬ 
lawful to possess liquors in one’s private dwell¬ 
ing for the use of himself, liis family, andjbona 
tide guests. 

“The said two counts do not negative this 
proviso in any way. It is not enough to say this 
is a matter of defense to be raised bv the de- 
fondant. Unless tin* exception is negatived, or 
the allegations of tin* indictment elearlv ishow 
the liquor to be possessed at a place not tlje de¬ 
fendant ’s residence, no offense is chalrged. 
United States v. Cook, 17 Wall. 168, 21 li. Ed. 
538. The facts in this case, disclosed oi) the 
trial of the motion to set aside the search! war¬ 
rant, show how vital to the rights of the defend¬ 
ant the omission becomes. 

"It is possible that both indictments, or at 
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least the fifth and sixth counts of the second 
indictment, would be sufficient to sustain a con¬ 
viction after verdict on evidence received with¬ 
out objection, but here the question is presented 
in limine by proper pleadings. The demurrers 
and motions to quash will be sustained, and the 
indictments dismissed.” 

See also: 

Hilt v. United States, (C. C. A. 1922), 279 Fed. 

, 421 ; 

l nited States v. Wood, 159 Fed. 187; 

United States v. Felder ward, 36 F. 490. 

The possession of intoxicating liquor is not always 
unlawful and an indictment in order to be sufficient 
must plead facts (not legal conclusions) to show that 
the alleged possession was in fact unlawful. Hilt v. 
United States, 279 Fed. 421 (C. C. A. 5th); United 
States v. Wood, 159 Fed. 187 (D. C. N. J.); United 
States v. Felderward, 36 Fed. 490. 

The appellant undertakes to cure his indictment 

bv his statement of facts. The Court below had 
♦ 

held that the indictment did not inform the appellee 
of the nature and cause of the accusation, and that 
there were no identifying circumstances. In order 
to inform the Court what the case was about the ap¬ 
pellant locates the alleged possession of the liquor 
‘‘in the House Office Building, Room 411, the office 
of Representative Denison.” 

III. 

It can not be assumed that this court will adopt 
the Government's contention that a bill of particu¬ 
lars can cure a bad indictment. In their brief, 
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Counsel for the Government express amazement 
that the defendant should seriouslv insist that I this 
indictment is not sufficient and at the same time re¬ 
frain from using- the right to a bill of particulars 
ordained by the Congress. The Government! ap¬ 
parently contends that if the defendant is not suf¬ 
ficient lv informed of the nature and cause of the ac- 
* ! 

cusation it is enough if he has the right to asli for 
a bill of particulars. Counsel’s position involves 
a mistaken opinion of the office of a bill of particu¬ 
lars, which may be granted on motion of the de¬ 
fendant in the discretion of the court, in cases where 
the indictment is good as a pleading, and where the 
court, in its discretion, is of the opinion tliatj the 
defendant is entitled to some further information 
before compelling' him to go to trial. To hold ithat 
the right to demand a bill of particulars will eg re a 
bad pleading would make the returning of a good 
indictment by the Grand Jury discretionary with the 
court, which could not be entertained for a monkent. 

United States v. Tubbs, 94 Fed. 356. 

7 ! 

A bill of particulars is not designed to uphold an 
insufficient indictment, but only to be used where 
the indictment is sufficient upon demurrer. That 
which must affirmatively appear on the face of the 
indictment can never be supplied by a bill of particu¬ 
lars. United States v. lllig, 288 Fed. 939, 942; Tarl 
v. United States, 19 F. (2d) 891; Floren v. United 
States, 186 Fed. 961, 108 C. C. A. 557: United States 
v. Cleveland, 281 Fed. 249; Kanner v. United States, 
21 F. (2d) 285; Collins v. United States 253 Fed. 
609. See also United States v. Comyns, 248 U. S. 
349, 63 L. Ed. 287; Dunlop v. United States,! 165 
U. S. 486, 41 L. Ed. 799. | 

In the case of United States v. lllig, 288 Fed.! 939 
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(D. C. Pi}.) the defendant was charged "with violating 
the Volstead Act. The defendant moved to quash 
the information on the ground that it did not inform 
him of tlie nature and cause of the accusation. The 
court in speaking of Sec. 32 of Title II of the Act- 
said at page 942: 


“It is not to be assumed that this section 
was intended as a radical departure from the 
well-settled principles governing criminal plead¬ 
ing and procedure. A reasonable construction 
of this section will disclose no such intention on 
the part of Congress. It is a fundamental 
proposition of criminal pleading that a bill of 
particulars can not give life to a bad indict¬ 
ment. Without such bill of particulars, the in¬ 
dictment must be able to stand alone. A bill 
of particulars is for the benefit of the defendant 
by making a valid criminal charge more specific 
as to the facts upon which it rests, not to sup¬ 
port the indictment or breathe into it the breath 
of life. That which must affirmatively appear 
on the face of the indictment can never be sup¬ 
plied bv a bill of particulars. Commonwealth 
v. B. &0. R. R,, 223 Pa. 27, 72 Atl. 278, 132 Am. 
St. Rep. 723: Floren v. United States, 186 Fed. 
961, 108 C. C. A. 577; United States v. Cleve¬ 
land (D. C.) 281 Fed. 249. 

“What, then is meant by the words 4 it shall 
not be necessarv in anv information or indict- 

• 9 / 

ment * * * to include any defensive negative 
averments, but it shall be sufficient to state that 
the act complained of was then and there pro¬ 
hibited and unlawful' ? When it is declared un¬ 
necessary for the information to include anv de- 
• % 

fensive negative averments, this is in harmony 
with the general rule of pleading as laid down 
by the Supreme Court in the case of United 


T 
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States v. Cook, 84 U. S. (17 Wall.) 168, 21 L. 
Ed. 538. 


“Most certainly, the words ‘it shall be suf¬ 
ficient to state that the act complained of was 
then and there prohibited and unlawfuP were 
never intended to violate every basic principle 
of criminal pleading; to make the validity of 
the indictment dependent, not on averments of 
fact comprising all the elements of the offense, 
but on the conclusion of the pleader that a leer- 
tain act complained of was prohibited and un¬ 
lawful. 7 7 

Every half pint of liquor which the defendant 
might have possessed, at any place whatsoever with¬ 
in the District of Columbia, at any time whatever 
within the statutory limitation, in any manner what¬ 
soever, is equally well described in this indictment. 
In view of this uncontroverted fact, surely it isj idle 
for the government to contend that since the! de¬ 
fendant failed to demand a bill of particulars! the 
indictment is sufficient. If this indictment is good 
under Section 32 of the Act, then the Sixth Amend¬ 
ment becomes a nullity so far as the National Prohi¬ 
bition Act is concerned. 


IV. 

i 

i 

The indictment is so vague, indefinite and uncer¬ 
tain and bad for duplicity that it fails to sufficiently 
acquaint the defendants with the nature and charac¬ 
ter of the offense attempted to be described, in that 
it alleges the commission of distinct and separate 
offenses by different defendants in one and the same 
count and does not alleged that said acts were done 

i 

jointly or that the said defendants acted in concert, 


j 
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or facts upon which any presumption could be in¬ 
dulged to that effect. 

While it is true generally that where defendants 
are indicted together for a joint offense, the word 
44 jointly” need not be employed in describing the 
offense committed jointly, or it need not generally 
be alleged in terms that they acted together, yet 
there is no presumption that they acted together or 
that said acts were done jointly. The indictment 
must show on its face that the defendants are 
charged jointly and not severally. The indictment 
in this case charges that one Edward E. Denison 
and one John Layne possessed liquor at the District 
of Columbia, within a certain three-year period. It 
does not alleged expressly or by inference that they 
possessed it together. It does not allege expressly 
or by inference that they possessed the same intoxi¬ 
cating liquor. Since an indictment is to be con¬ 
strued against the pleader, the language used must 
necessarily import the offense charged and if it is 
susceptible of a different interpretation the indict¬ 
ment is bad. Williamson v. U. S., 207 U. S. 425, 28 
Sup. Ct. 163, 52 L. Ed. 278; 31 C. J. 667. 

In view of this well-established principle, we sub¬ 
mit that the indictment is subject to only one possible 
construction; namely, that each of the defendants is 
charged severally and individually, with no allega¬ 
tion that they joined in the same act or acts. Each 
may have committed the alleged unlawful act at a 
different and distinct time, at a different and dis¬ 
tinct place, and by a different method. The indict¬ 
ment does not allege facts upon which any presump¬ 
tion can be indulged and since the facts constituting 
the alleged offense are peculiarly within the knowl- 


27 


edge of the pleader, he must necessarily plead in 
such a manner as to fully inform the defendants of 
the charge they must meet at trial. There is no pre¬ 
sumption that they possessed the same intoxicating 
liquor; there is no presumption that they possessed 
the same liquor at the same time, and there is no 
presumption that they possessed the same liquor at 
the same time and at the same place. On the con¬ 
trary, since the indictment fails to allege these facts 
with certainty, there is a presumption that the de¬ 
fendants severally and individually possessed differ¬ 
ent liquor at different times and at different places. 
The indictment should contain averments of etery 
fact necessary to constitute the crime charged as 
nothing can be charged by implication. Williamson 
v. U. S., 207 U. S. 425, 28 Sup. St. 163, 52 L. Ed. 278; 
U. S. v. Philadelphia & R. Railway Company, 232 
Fed. 953. j 

The facts constituting the offense ought to be 
stated with such certainty as to apprise the accused 
of the particular charge which is preferred against 
them. The indictment at bar should be more spe¬ 
cific, stating the facts constituting the particular vio¬ 
lation of the law which was the ground of the change. 
It does not certainly appear whether it was intended 
to charge the defendants with having possessed 
liquor together, or severally; or whether it was in¬ 
tended to charge them with having jointly or seyer- 
ally violated the law. 

In the case of Lewellen v. State, 18 Texas 538^ the 
indictment charges the defendants with betting on an 
election. The Court said: 

“ * * * if it was intended to charge the de¬ 
fendants with having made a wager together, it 

i 

I 

I 

i 

i 
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would seem it should have been so averred; if 
with having jointly made a wager with some 
other person, it should have been stated with 
whom, or if someone to the jurors unknown, it 
should have been so charged (Precedents of 
Indfs. by Wharton). The facts constituting the 
offense ought to be stated with such certainty as 
to apprise the accused of the particular charge 
which is preferred against him, in order that he 
may come prepared to answer to the accusation. 

“The present is wanting in the requisite cer¬ 
tainty. It might and ought to have been more 
specific in stating the facts constituting the par¬ 
ticular violation of the law, which was the 
ground of the charge. Besides the omission to 
state the time of holding the election, it does 
not certainly appear whether it was intended to 
charge the defendants with having made a wager 
together, or with some other person; or whether 
it was intended to charge them with having 
jointly or severally violated the law. * * * We 
are of the opinion that the indictment is insuffi¬ 
cient, and that the judgment be reversed and the 
cause remanded for further proceedings.” 

See also State v. Catchings, 43 Tex. 654; State 
v. Homan, 41 Tex. 155; Herron v. State, 36 Tex. 
285; Galbreath v. State, 36 Tex. 200; State v. 
Rode^ica, 35 Tex. 507; Parker v. State, 26 Tex. 
204. 

There is no doubt that a joint indictment must in 
one count charge that defendants joined to commit a 
single offense. The indictment at bar does not com¬ 
ply with this rule. It merely alleges that the defend¬ 
ants possessed intoxicating liquor, to-wit, whiskey. 
It does not allege that they possessed the same 
whiskey. Since the indictment fails to identify the 
whiskey alleged to have been possessed by the said 
defendants, it must be presumed that they possessed 
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different whiskey. For the purpose of argument, let 
us presume that the Government intended to charge 
the defendants in the same count with the commis¬ 
sion of distinct and several offenses. In what better 
manner could said charge have been alleged than by 
stating that the defendants, each late of the District 
of Columbia, and at the District of Columbia afore¬ 
said, did possess a certain intoxicating liquor. Since 
there is no allegation in the indictment that the de¬ 
fendants joined in the same act or acts, and no state¬ 
ment of facts upon which any presumption could be 
indulged to that effect, we submit that each of j the 
defendants is charged severally and individually, 
and therefore, the indictment is bad as charging in 
the same count that different defendants committed 
distinct and several offenses. No principle of law 
is better established than that which holds that an 
indictment which charges two distinct offenses in one 
count is bad for duplicity. Sunderland v. U. S.i, 19 
F. (2d) 202; Optner v. U. S., 13 F. (2d) 11; U. S. v. 
Mullen, 7 F. (2d) 244; U. S. v. Omstead, 5 F. (2d) 
712; U. S. v. Hopkins, 290 F. 619; Epstein v. Uj S., 
271 F. 282; U. S. v. Dembowski, 252 F. 894; Ilj. S. 
v. Blakeman, 251 F. 306; Donaldson v. State, 260 S. 
W. 185, 97 Texas Cr. R. 217; State v. Wisman, 126 
S. E. 701, 98 W. Va. 250. As a part of this rule and 
as a corrollarv thereto, it is likewise well established 
that two or more defendants can not be in the same 
count severally charged with distinct and several of¬ 
fenses. U. S. v. Dietrich, 126 F. 664; U. S. v. Mc¬ 
Connell, 285 F. 164; State v. Bridges, 44 Mo. 353, 356. 


i 

j 

i 
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V. 

The case of Jacobs v. United States, 58 App. D. C. 
62 is not controlling here and is not analogous to the 
case at bar. In the first place the indictment in the 
Jacobs case did not attempt to join both defendants 
in the same count. The relationship of the defend¬ 
ants in that case, namely, that of man and wife, was 
much closer than the relationship between the de¬ 
fendants in the instant case, and yet the pleader 
found it necessary to charge them severally in sep¬ 
arate counts. In the case at bar, as we have shown 
above, the government has charged the defendants 
with the commission of distinct and several offenses 
in the same count, whereas it should have charged 
them either jointly in the same count, or severally in 
separate counts. 

Secondly, the Jacobs case is not controlling on the 
question of compliance with the Sixth amendment in 
that the constitutional questions involved herein 
were not passed upon. The court in that case, after 
quoting part of Section 32 of the National Prohibi¬ 
tion Act, stated: 

“The section further authorizes the trial 
court to direct ‘the furnishing the defendant a 
bill of particulars when it deems it proper to 
do so.' No request for such a bill was made by 
these defendants. Certainly in such circum¬ 
stances the indictment is sufficient.’’ 

In the above case the question was not raised as 
to whether any indictment fatally defective because 
of its violation of the essential provisions of the 
Sixth Amendment of the Constitution of the United 
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States could be cured by a Bill of Particulars. This 
question is now, therefore, raised for the first time 
in this Court and must be disposed of upon the prin¬ 
ciple of res Integra. A bill of particulars cannot 
cure an insufficient indictment. An indictmenj; is 
either good or bad, and its sufficiency or insufficiency 
must be determined from the facts alleged within 
the four corners of that instrument. No court is 
warranted in sustaining an indictment on conclu¬ 
sions drawn from supplemental facts or circum¬ 
stances. Since a bad indictment cannot be cured by 
a bill of particulars, it is not logical to hold that a 
bad indictment can be cured by the defendant’s fail¬ 
ure to request a bill of particulars. 

In the case of United States v. Tubbs, 94 Fed. 356, 
cited above, the court said that “to hold that the 
right to demand a bill of particulars will cure a bad 
pleading would make the returning of a good indict¬ 
ment by the grand jury discretionary with the cohrt, 
which could not be entertained for a moment.” We 
submit that to hold that the failure of the defendant 
to demand a bill of particulars will cure a bad plead¬ 
ing would make the returning of a good indictment 
by the grand jury discretionary with the defend¬ 
ant, which is even a greater paradox. 

In other words the court in the Jacobs case'did 
not sustain the indictment standing by itself, j but 
merely held that since the defendant made no request 
for a bill of particulars, the indictment was sufficient. 

It is the well established rule in this and other 
jurisdictions that the granting of a bill of particu¬ 
lars is discretionary with the trial court. Lauer vs. 
District of Columbia, 11 App. D. C. 453. Talbert vs. 
United States, 42 App. D. C. 1. | 

I 

i 


i 

i 

! 

i 
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Thirdly, the Jacobs case is not controlling here on 

i 

the question of whether the defendant is informed 
of the nature and cause of the accusation, because 
it is based upon the decision in the case of Horo¬ 
witz v. United States, 10 F. (2d) 286. 

In the latter case the Court did not uphold the 
indictment on demurrer. The question of indefinite¬ 
ness was raised for the first time bv a motion in 
arrest of judgment after the jury had returned a 
verdict of guilty. The Court held that the defects 
in the allegations were cured by the verdict. In sup¬ 
port of this holding, the Court cited Wilson v. United 
States, 275 Fed. 307, which lays down the general 
rule that where an averment necessary to support 
a particular part of an indictment has been imper¬ 
fectly stated, the defect is cured by the verdict, if it 
appears to the Court that unless the averment were 
true the verdict could not be sustained. In the in¬ 
stant case, there has been no trial by jury, and no 
verdict, and a case holding that a defective indict¬ 
ment has been cured by the verdict is no authority 
for sustaining the present indictment. The ques¬ 
tion of whether or not the indictment complies with 
the Sixth Amendment is here raised by demurrer, 
and the only thing before the Court is the single 

i 

question of law as to whether or not the court below 
erred in holding that the indictment did not inform 
the defendant of the nature and cause of the accu¬ 
sation. 

Also, the Horowitz decision deals with an entirely 
different type of indictment than the one involved 
in the instant case. We have heretofore indicated 
that since the National Prohibition Act authorizes 
the possession of intoxicating liquor at certain places 


33 


and for certain purposes, the indictment must allege 
a definite time and place where the possession jwas 
illegal, or must in some manner affirmatively allege 
that the possession was one prohibited by the Act. 
The indictment in the Horowitz case stated that the 
defendant did “* * * unlawfully possess certain in¬ 
toxicating liquor, to-wit (describing the liquor and 
containers) * * * otherwise than as authorized in 
the National Prohibition Act , * * V’ The indict- 
ment in the case at bar does not state a definite time 
or place w’here the possession was illegal, nor does 
it allege that the liquor was possessed “otherwise 
than as authorized in the National Prohibition Act.” 


VI. 


The appellant insists that the indictment here is 
not in violation of the Sixth Amendment, first,j be¬ 
cause if the indictment fails to inform the defend¬ 
ant of the charges he must meet at trial he can resort 
to a bill of particulars, and, second, if the indict¬ 
ment is not sufficiently certain to protect the defend¬ 
ant against a subsequent prosecution for the same 
offense this defect can be cured by resorting to parol 
testimony to show the subject matter of the former 
conviction. We have heretofore fully stated our 
position with reference to the first point. The sec¬ 
ond point can best be answered by quoting a bfief 
extract from the opinion below: 

! 

i 

* 4 Suppose this man were to come in here and 
plead guilty, and were fined, and six months 
afterwards there were another indictment in 
the identical language of this one. How could 
he file a plea of former jeopardy on the record? 
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What would this court know about what quan¬ 
tity of liquor there was, and where it was situ¬ 
ated? If there were a plea of guilty, how could 
the court act in respect of a subsequent indict¬ 
ment? Whose word would the court take that 
the count charged in the indictment that I hold 
in my hand is not the same offense charged in 
the subsequent indictment V ’ (R. 12). 

Appellajit opens its argument with the statement, 
“An examination of the records of this Court dis¬ 
closes that this indictment is laid in precisely the 
same language used in every indictment or infor¬ 
mation involving this particular offense under the 
Prohibition Law since the Volstead Act went into 
effect,’’ and counsel with no misgivings, but on the 
contrary with apparent confidence, urge this fact 

as a reason whv this court should reverse the lower 

* 

court and overrule the demurrer to the indictment. 

This admission should be enough in itself to war¬ 
rant the sustaining of the decision of the lower court 
in this case. 

In the case of Haynes v. U. S., (C. C. A. 2d), 4 
F. (2d) 889 (Cert. Den. 268 U. S. 703, 69 L. Ed.1166), 
speaking through Judge Hough, the court said: 

“Xof is it true that one good indictment for 
Crime A is good for all crimes labeled A. Reli¬ 
ance on a form book will still beget error, as 
long as offenders insist on behaving in so indi¬ 
vidualistic a manner as is now their practice.” 

Apparently it is the appellant’s contention that 
individualism among criminals no longer exists 
within the District of Columbia, and has been extinct 
since the passage of the Volstead Act; that offenders 
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of the particular section of the Act involved herein 
have always violated the law in exactly the same 
manner, and the same state of facts may be pleaded 
against every such offender. In other words, after 
the grand jury has voted true bills against John Doe 
and fifty others for the unlawful possession of intox¬ 
icating liquors, the prosecutor need only cal^ his 
secretary and instruct her to get out Form A and 
draw up fifty-one indictments by inserting the nalmes 
of the alleged violators. 

The law of the land so frequently stated by the 
Supreme Court requires the indictment to: 

I 

“inform the Court of the facts charged, so that 
it may decide as to their sufficiency in law to 
support a conviction, if one be had, and j the 
elements of the offense must be set forth in the 
indictment with reasonable particularity of 
time, place and circumstances. ’’ Armour Pack¬ 
ing Co. v. United States, 209 U. S. 56, 52 L. 
Ed. 68. | 

This Court is not concerned with upholding the 
validity of any precedent set by the District Attor¬ 
ney’s office where defendants have mistakenly gone 
to trial on these defective indictments, and have 

i 

failed to assign the defect as an error on appeal to 
this Court. This Court, therefore, is not expected 
to give sanction to any precedent set by the District 
Attorney’s office in framing indictments unless and 
until such validity is duly presented to this Court on 
assignment of error. 

Although the form of indictment used in the pres¬ 
ent case may have been in use by the District Attor¬ 
ney’s office for many years, the office now is using 
an entirelv different form. 
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In the case of United States v. Beatrice McGlas- 
son, Criminal No. 50,004, the grand jury returned 
an indictment on October 21,1930. The second count 
of this indictment is a possession count wherein the 
defendant is charged with unlawfully possessing in¬ 
toxicating liquor “in apartment Number Ten, on 
the second floor of premises Number 1919 Nineteenth 
Street, Northwest, and at the District of Columbia 
aforesaid.’ * 

Likewise in the case of United States v. Watson, 
Criminal No. 50,006, the defendant was charged with 
possessing intoxicating liquor “in apartment Num¬ 
ber Two, in premises Number 1226 H Street, North¬ 
west. ’ ’ 

It is significant that the Government found it 
necessary to amend its form of indictment to include 
certain identifying circumstances which are so strik¬ 
ingly absent from the indictment in the instant case. 

VII. 

Conclusion. 

For the reasons stated, supported by the sound 
and painstaking opinion of the court below, it is 
respectfully submitted that the judgment should be 
affirmed. 

E. Hilton Jackson, 

Everett Sanders, 

William E. Leahy, 
Attorneys for Appellee. 



